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COMMUNICATION IN THE COURTROOM: JURY
INSTRUCTIONS
MICHAEL

J. FARRFuL*

I. INTRODUCTION
Trial by jury began in 1275 after Pope Innocent m ordered the clergy to
cease presiding at trial by ordeal or combat.' Trial by jury to correct mistakes
and redress wrongs arose out of the seventeenth century revolutionary movement.' The jurors of that century faced a different burden than found today.
In 1670, William Penn was brought to trial in Old Bailey charged with unlawful assembly for religious purposes. No report exists as to what instructions
were given to the jury, but after careful deliberations, the jury reported its
verdict: Penn had spoken to a group for religious purposes, but his conduct did
not constitute a crime. Whereupon, the judge refused to release the jury until
it reached a verdict of guilty. The jury revolted and returned a verdict of not
guilty. The court ordered the jury jailed and confined without food, drink, fire
or tobacco for a period of two days and nights. When the jury did not change
its verdict, each member was fined for contempt. Eight jurors paid their fines
and were released. The remainder spent four months in jail. A year later, the
appellate court held that jurors could not be punished for returning a verdict
3
which did not satisfy the state.
Although the modern jury is not faced with such hardships, it nevertheless
must make decisions which strongly affect the lives of parties involved in civil
or criminal litigation. The anatomy of decision-making may be known to many,
but it is appreciated by few. The process involves identifying the problem and
material facts, considering the alternative solutions, and reaching a conclusion.
But many juror researchers doubt that jurors follow this logical pattern when
rendering a verdict. Moreover, the modern jury must be capable of resolving
factual conflicts. Its more difficult task involves the application of its factual
findings to the legal standards provided by the court. These legal standards are
presented to the jury by the court in the form of jury instructions.
*B.S., Marshall University, 1969; J.D. West Virginia University, 1974; Partner, Jenkins, Fen-

stermaker, Krieger, Kayes & Farrell, Huntington, West Virginia.
I R. MCBRIDE, THE ART OF INSTRUCTING THE JURY, 5 (1969).
2 Id. at 6.
3 William Penn was sentenced for contempt of court along with the jurors.

Disseminated by The Research Repository @ WVU, 1982

1

West Virginia Law Review, Vol. 85, Iss. 1 [1982], Art. 6

WEST VIRGINIA LAW REVIEW

[Vol. 85

The most important purpose of the jury instruction is to educate the jury.
in order that it may make a fully informed decision. Although this purpose is
straightforward, many persons in the legal profession have expressed concern
about the lack of communication between the jury, lawyers and judge during a
trial. As professional advocates and jurists, we speak to the jurors, but do they
hear what we say? More significantly, we instruct them with little assurance
that they understand what we say. This lack of communication in the courtroom may be partially attributed to several defects inherent in our methods of
jury instruction. This article will discuss the law of jury instructions in the
state of West Virginia: its present, its past, and concepts which should be considered in the future. The article will also discuss the defects in instructions,
such as the psychological barriers to comprehension and misapplication of jury
instructions.'
First of all, jurors often do not understand jury instructions. One purpose
of a jury instruction is to advise the jury on the law of the case. This is the rule
in West Virginia, but the rule is not universal. 5 The avowed purpose of educating the jury is often misserved by the compulsion and necessity of couching the
jury instructions in stilted legalese to meet the legal requirements. Both judges
and lawyers strive to present understandable, complete and relevant instructions, but the incomprehensibility occurs because lawyers and judges prepare
instructions to be legally correct rather than communicative. The result is garbled legal verbiage (a.k.a. legal garbage).
Social scientists and researchers have been concerned about jury instructions for years because of their incomprehensibility. 6 For instance, two federal
district court judges in three midwestern states have questioned the comprehensibility of jury instructions. Their study indicated that more than one-third
of the three hundred seventy-five actual jurors did not understand the instructions. 7 Also, an Illinois committee has published a proposed set of pattern jury
instructions suggesting that all instructions should be conversational, understandable, unslanted, and accurate.8 Furthermore, other researchers have criticized jury9 instructions as presenting language barriers that the jury must
overcome.

See footnotes 37 through 43, infra.
In Kentucky, the form of jury instructions is considerably shortened from the form utilized
in West Virginia. This will be discussed in more detail infra at footnotes 31 through 33. The Kentucky court envisions the "function of instructions in this jurisdiction is only to state what the jury
must believe from the evidence (in a criminal case, beyond a reasonable doubt) in order to return a
verdict in favor of the party who bears the burden of proof." Webster v. Commonwealth, 508
S.W.2d 33, 36 (Ky. 1974), cert. denied, 419 U.S. 1070 (1974).
1 See, e.g., Forston, Judge's Instructions: A Quantitative Analysis of Jurors'Listening Comprehension, TODAY'S SPEECH, at 34 (Fall 1970); Strawn & Buchanan, Jury Confusion: A Threat to
'

Justice, 59 JUDICATURE 478 (1976).
' Hervey, The Jurors Look at Our Judges, 18 OKLA. B.A.J. 1508 (1947).
8 ILLINOIS PATTERNED JURY INSTRUCTIONS - CIVIL, p. xiii.
I A. ELWORc, B. SALES, J. ALFINI, MAKING JURY INSTRUCTIONS UNDERSTANDABLE

(1982). These
authors have presented an indepth analysis of the strengths and weaknesses of jury instructions.
They seek improved comprehensibility of jury instructions by examining writing techniques, including serious errors in grammar, sentence length and complexity, negative sentences, verb struc-
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A second problem with jury instructions arises when lawyers attempt to
use them to persuade the individual members of the jury rather than educate
them. In West Virginia trial practice, the court relies almost exclusively upon
the contending attorneys to draft the necessary instructions. Therefore, the
lawyer will attempt to draft cogent instructions which embody the controlling
legal principle and persuade the jury at the same time. These conflicting purposes cause many instructions to be confusing and misleading as well as argumentative and objectionable. Responsible attorneys will not deliberately introduce error into the trial by tendering faulty instructions, but they may become
oblivious to the difference between proper instruction and advocacy. The
court's primary concern must be legal accuracy, clarity, relevancy and completeness. 10 The State Trial Judge's Book warns the trial judge that the trial
lawyer's attempt to persuade the jury may not stop at the conclusion of the
evidence, but often continues with the preparation and presentation of instructions.11 The object of instructions must be to educate, not advocate.
Finally, the procedural law of jury instructions in West Virginia will be
summarized, analyzed and criticized. 12 For example, a primary criticism is directed at the evidentiary predicate requirements for jury instructions which
are inconsistent with logic, judicial economy and fundamental fairness. This
article will explore the structural help available to juries through cogent and
well-structured jury instructions.
II.

FORM OF INSTRUCTIONS

Five forms of instructions will be analyzed in this article. Others may exture, active versus passive voice and the too frequent use of legal jargon vocabulary. They suggest
that each trial lawyer start a thesaurus of understandable vocabulary which can be substituted for
legal jargon vocabulary. For example, most lawyers will submit an instruction to the court regarding "credibility of a witness." Few of these instructions define the term "credibility." Will the jury
respond better to an attack on "credibility" or the suggestion that the witness has not told the
truth and should not be believed. Their premise is neither new nor particularly innovative, but
their treatment of the issue is comprehensive. See also R. FIESCH, THE ART OF PLAIN TALK (1951);
Charrow & Charrow, Making Legal Language Understandable:A PsycholinguisticStudy of Jury
Instructions, 79 COLUM. L. RaV. 1306 (1979); Winslow, The Instruction Ritual, 13 HASTINGS L.J.
456 (1962); Cook, Instructionese:Legalistic Lingo of Contrived Confusion, 7 J. Mo. B. 113 (1951);
A. ELWORK, supra at 183.
1oJudge David N. Edelstein addressed the 1956 NACCA mid-winter meeting in New York
City and discussed his personal concerns about jury instructions.
As a judge who takes great pains with his jury charges, I must concede reluctantly that
they are not frequently models of clarity and conciseness. On the other hand, I fervently
hope that they cannot, by and large, be characterized in the playwright Channing Pollock's words as 'grand conglomerations of garbled verbiage and verbal garbage.'
Edelstein, A Kind Word for the Civil Jury, 17 NACCA L. J. 302, 309 (1956).
n1 BOOK REvIsiON CoMM., NAT'L CONF. OF ST. TRIAL JUDGES, SEc. OF JUD. AD., A.B.A., THE
STATE TRIAL JUDGES BOOK 152 (2d ed. 1969).
" The function, analysis and use of jury instructions has received scant attention in West
Virginia legal literature. Note, Jury Instructions v. Jury Changes, 82 W. VA. L. REv. 555 (1980);
Lugar, Applicability of Instructions to the Evidence, 55 W. VA. L. REv. 268 (1952); Maxwell, The
Problem of Jury Instructions,43 W. VA. L.Q. 2 (1936). The scope of this article limits discussion
of substantive law instructional form. A worthwhile subject for a future article is the compilation
of the major decisions discussing the substantive law instructions on contract and tort subjects.
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ist, but their discussion and efficacy will be left to others. The five forms are:
independent single issue instruction;1 8 federal connected jury charge;1' pattern
jury instructions;'8 Palmore's Kentucky instruction system;"6 and the innovative Florida social scientist communication model.17 Advantages and disadvantages are inherent in each of the jury instruction forms available.
A.

Single-Issue Jury Instructions

Independent single issue jury instructions are the ones used most frequently in West Virginia state courts. This form of jury instruction has been
criticized by a student author who repeats Judge Sopher's argument that single
issue jury instructions are incomprehensible because they contain conflicting
hypothetical statements of fact and law.' 8 Judge Sopher advocated that the
trial judge should be permitted to "outline the issues of fact to be decided and
explain the applicable rules of law to the jury in simple terms. . .

.,,1The

student note proceeded from the premise that the trial lawyer had minimal
input regarding the content of the charge and total control of the single issue
instruction subistance. The note concluded that greater jury confusion resulted
from independent instructions since the lawyers were prone to utilize the instructions as trial tactics calculated to persuade rather than educate the jury.
Additionally, the article surmised that a connected charge would be more concise and less prone to reversal than a series of independent instructions.
The concerns expressed in the article are valid, but the conclusions are
not. In actual practice at the federal and state level, the lawyers submit substantial, if not majority portions, of the proposed charge to the jury. No statistical evidence exists which demonstrates that the connected charges are more
concise. On the contrary, experience indicates that counsel will submit and the
court will incorporate most non-objectionable individual issue instructions into
the charge. The court traditionally has a standard civil and criminal charge
which addresses such issues as the role of the court, lawyers, jury as well as

's

W. VA.1& CIV. P. 51; W. VA. CODE § 56-6-19 (1966).

"

See, e.g.,

EE.

DEVITT

& C.

BLACKMAR, FEDERAL JURY PRACTICE AND INSTRUCTIONS

ARKANSAS MODEL JURY INSTRUCTIONS - CIVIL (2d

(1977).

ed. 1974); D.

WRIGHT,

1

CON-

(1970);

FLORIDA STANDARD JURY INSTRUCTIONS (Hein 1967);
ILLINOIS PATTERNED JURY INSTRUCTIONS - CIVIL (B. Smith 1961 and Supp. 1965); INDIANA PATTERNED JURY INSTRUCTIONS (Bobba-Merrill 1966); MICHIGAN STANDARD JURY INSTRUCTIONS-CIVIL
(Hall 1970); MINNESOTA JURY INSTRUCTION GUIDES - CIVIL (1963); MISSOURI APPROVED JURY INSTRUCTION (1969); NEW MEXICO UNIFORM JURY INSTRUCTIONS - CIVIL (1966); COMMITTEE ON PATTERNED JURY INSTRUCTIONS, 1 NEW YORK PATTERNED JURY INSTRUCTIONS - CIVIL (1965); SOUTH DANECTICUT JURY INSTRUCTIONS - CIVIL

(1971); WASHINGTON PATTERNED JURY INSTRUCTIONS CIVIL (1967).
' J. S. PALMORE, INSTRUCTIONS TO JURIES IN KENTUCKY (1975).
'7 Taylor, Avoiding the Legal Tower of Babel - A Case Study of Innovative Jury Instruction,
KOTA PATTERNED JURY INSTRUCTIONS - CIVIL

19(3)

JUDGES

J. 10 (1980); Davis v. State, 373 So.2d 382 (Fla. App. 1979), cert. denied, 385 So. 2d

756 (1980).

' Note, Jury Instructions v.Jury Charges, 82 W. VA. L. REV. 555, 560 (1980); Sopher, The
Charge to the Jury, 1 F.R.D. 540, 542 (1940).
'9 Sopher, supra note 18, at 542.
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trial procedure concepts such as burden of proof and proximate causation.2 0 If
Judge Norman P. Ramsey, United States District Judge for the District of Maryland, presided over the trial of United States v. West Virginia, No. 78-2049 (S.D.W. Va. July 22, 1982). At
the conclusion of the evidence, he gave an excellent charge to the jury which outlined and explained the decision-making process. The substantive legal issue instructions have been omitted.
At the trial, they began after the deposition use explanation and before the description of the
method of deliberations.
GENERAL CIVIL INSTRUCTIONS
INTRODUCTION
At the outset, I want to thank you for your patience and attention throughout this
case, your care in the consideration of the testimonial and documentary evidence, your
patience in the matter of recesses and delays when it had been necessary for me to hear
counsel out of your presence, and your promptness, making it possible to start each session on time, and to resume sessions after recesses without delay.
FUNCTIONS of JUDGE and JURY
As you may already know, the functions of the Judge and of the Jury in a case of
this sort are quite different. It is my duty as a Judge to instruct you as to the law which
applies to this case. It is your duty to decide the facts and, in deciding these facts, to
comply with the rules of law and apply them as I state them to you without regard to
what you think the law is or should be. In deciding the facts and isues of fact, you must
decide them without prejudice, or bias, or sympathy.
INSTRUCTIONS as a WHOLE
In my instructions to you on the law of this case, if I state any rule, direction or idea
in varying ways, no emphasis is intended by me and none must be inferred by you. You
are not to single out any certain sentence or individual point or instruction and ignore
the others. Rather, you are to consider all of my instructions as a whole, and you are to
regard each instruction in the light of all others.
JURY DETERMINES FACTS
You and only you are the judges of the facts. If any expression of mine or anything I
may or may not have done or said would seem to indicate any opinion relating to any
factual matters, I instruct you to disregard it. You may consider not only the evidence to
which I may refer, and the evidence to which you may have been referred by counsel in
their arguments, but you may also consider any testimony or exhibits in the case,
whether or not referred to by me or by counsel, which you may believe to be material.
BURDEN of PROOF
The burden is on the plaintiff in a civil action, such as this, to prove every essential
element of his claim by a preponderance of the evidence. If the proof should fail to
establish any essential element of plaintiff's claim by a preponderance of the evidence in
the case, the jury should find for the defendant.
To establish by a preponderance of the evidence means to prove that something is
more likely so than not so. In other words, a preponderance of the evidence in the case
means such evidence as, when considered and compared with that opposed to it, has
more convincing force and produces in your minds belief that what is sought to be
proved is more likely true than not true.
In determining whether any fact in issue has been proved by a preponderance of the
evidence in the case, the jury may, unless otherwise instructed, consider the testimony of
all witnesses, regardless of who may have called them and all exhibits received in evidence, regardless of who may have produced them.
DIRECT and CIRCUMSTANTIAL EVIDENCE
There are, generally speaking, two types of evidence from which a jury may properly
find the truth as to the facts of a case. One is direct evidence-such as the testimony of
an eyewitness. The other is indirect or circumstantial evidence-the proof of a chain of
circumstances pointing to the existence or non-existence of certain facts. As a general
rule, the law makes no distinction between direct and circumstantial evidence, but simply requires that the jury find the facts in accordance with the preponderance of all the
evidence in the case, both direct and circumstantial.
20
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the trial judge performs his function appropriately, no substantial difference
FACTS and INFERENCES
You are to consider only the evidence presented, and you may not guess or speculate
as to the existence of any facts in this case. But in your consideration of the evidence,
you are not limited to the bald statements of the witnesses. On the contrary, you are
permitted to draw, from facts which you find have been proved, such reasonable inferences as seem justified in the light of your own experience. Inferences are deductions or
conclusions which reason and common sense lead the jury to draw from facts which have
been established by the evidence in the case.
ARGUMENTS and STIPULATIONS
The statements and arguments of counsel are not evidence and should not be considered as evidence unless any such statements were made as a stipulation conceding the
existence of a fact or facts. When the attorneys on both sides stipulate or agree as to the
existence of a fact, the jury must accept the stipulation as evidence and regard that fact
as conclusively proved.
COURT RULINGS
At times throughout the trial, the Court has been called upon to pass on the admissibility of certain offered evidence. You should not be concerned with the Court's rulings
or the reason for them. Whether evidence which has been offered is admissible or is not
admissible is purely a question of law, and from a ruling on such a question you are not
to draw any inference. In admitting evidence, to which an objection has been made, the
Court does not determine what weight should be given to such evidence. You must not
guess what the answer might have been to any question to which an objection was sustained, and you must not speculate as to the reason the question was asked or the reason
for the objection.
CREDIBILITY of WITNESSES
You, as jurors, are the sole judges of the credibility of the witnesses and the weight
their testimony deserves. A witness is presumed to speak the truth. But this presumption may be outweighed by the manner in which the witness testifies, by the character of
the testimony given, or by the contradictory evidence. You should carefully scrutinize
the testimony given, the circumstances under which each witness has testified and every
matter in evidence which tends to indicate whether the witness is worthy of belief. Consider each witness' intelligence, motive and state of mind, and his demeanor and manner
while on the stand. Consider also any relation each witness may bear to either side of the
case; the manner in which each witness might be affected by the verdict; and the extent
to which, if at all, each witness is either supported or contradicted by other evidence.
TESTIMONY
Inconsistencies or discrepancies in the testimony of a witness, or between the testimony of different witnesses, may or may not cause the jury to discredit such testimony.
Two or more persons witnessing an incident may see or hear it differently, and innocent
misrecollection, like failure of recollection, is not an uncommon experience. Inconsistencies or discrepancies in the testimony of a witness, or between the testimony of differing
witnesses, should be considered by you, but, in weighing their effect, you should consider
whether the inconsistencies or discrepancies pertain to a matter of importance or an
unimportant detail, and whether the discrepancy or inconsistency results from innocent
error or willful falsehood.
DISCREDITED TESTIMONY
A witness may be discredited or impeached, not only by contradictory evidence, but
also by evidence that at other times the witness has made statements which are inconsistent with the present testimony of that witness. You should, therefore, consider in
weighing the testimony of any witness, whether he has made statements at other times
which are inconsistent with his present testimony, and whether such inconsistency, if
any you find, results from innocent error or willful falsehood, as well as whether it pertains to a matter of importance or any unimportant detail. Earlier contradictory statements of a witness are admissible to impeach the credibility of such witness and not to
establish the truth of such statements.
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should occur between the efficacy of independent single issue instructions and
WEIGHT of TESTIMONY
After you have considered all of the factors bearing upon the credibility of a witness
which I have mentioned to you, you may conclude to reject all of the testimony of a
particular witness, or part of the testimony of a particular witness. In other words, you
may give the testimony of any witness such credibility and weight, if any, as you may
think it deserves.
EXPERT TESTIMONY
The rules of evidence ordinarily do not permit a witness to testify as to his opinions
or conclusions. A so-called "expert witness" is an exception to this rule. A witness who
by education and experience has become an expert in any art, science, profession, or
calling may be permitted to state his opinion as to a matter in which he is versed and
which is material to this case. He may also state the reasons for such opinions. You
should consider each expert opinion received in evidence in this case and give it such
weight as you think it deserves, and you may reject it entirely if you conclude that the
reasons given in support of the opinion are unsound. And, if you find that the facts upon
which a particular expert relied are not sufficient to support the opinion or that the facts
relied upon are erroneous, you may reject the opinion.
NUMBER and QUALITY of WITNESSES
You are not bound to decide any issue of fact in accordance with the testimony of
any number of witnesses, which does not produce in your minds belief in the likelihood
of truth, as against the testimony of a lesser number of witnesses or other evidence,
which does produce such belief in your minds. The test is not which side brings the
greater number of witnesses, or presents the greater quantity of evidence; but which
witness, and which evidence, appeals to your minds as being most accurate, and otherwise trustworthy.
ORAL ADMISSIONS
Evidence as to any oral admissions, claimed to have been made outside of court by a
party to any case, should always be considered with caution and weighed with great care.
The person making the alleged admission may have been mistaken, or may not have
expressed clearly the meaning intended; or the witness testifying to an alleged admission
may have misunderstood, or may have misquoted what was actually said.
However, when an oral admission made outside of court is proved by reliable evidence or is uncontroverted, such an admission may be treated as trustworthy, and should
be considered along with all other evidence in the case.
DEPOSITIONS
During the trial of this case, certain testimony has been read to you by way of deposition, consisting of sworn written answers to questions asked of the witness in advance
of the trial by one or more of the attorneys for the parties to the case. The testimony of a
witness who, for some reason, cannot be present to testify from the witness stand may be
presented in writing under oath, in the form of a deposition. Such testimony is entitled
to the same consideration, and is to be judged as to credibility, and weighed, and otherwise considered by the jury, insofar as possible, in the same way as if the witness had
been present, and had testified from the witness stand.
METHOD of DELIBERATIONS
In conclusion, let me remind you that your verdict must be unanimous, reflecting
the judgment of each and every one of you. You should approach the issues of this case
as men and women of affairs in the manner in which you would approach any important
matter that you have occasion to determine in the course of your everyday business.
Consider it in the jury room deliberately and carefully, in the light of the instruction
which I have given to you, and use the same common sense and the same intelligence
that you would employ in determining any important matter that you have to decide in
the course of your own affairs.
INDIVIDUAL JUROR RESPONSIBILITY
It is your duty, as jurors, to consult with one another and to deliberate with a view
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connected charge instructions.
B.

The Connected Charge

The connected jury charge form of instructions is authorized in West Virginia and apparently used with great frequency in the northern part of the
state.2" Both the Rules of Civil Procedure2 2 and the statutory law2s governing
instructions permit the connected charge form. In federal court, the connected
charge is the required form of instruction.2 The duty of the federal court to
charge the jury does not extend to all instructions imaginable. It is the duty of
counsel who wants to bring a certain point of law to the jury's attention to
propose an instruction on that point.25 Neither the Northern nor the Southern
District of West Virginia court rules require the submission of requested
charges by counsel. However, the practice in the Southern District normally
requires the submission under requested charge by counsel five days before the
trial begins.
C. Pattern Jury Instuctions
Illinois was the first state to develop a system of pattern jury instructions. 28 The purpose of pattern instructions is to provide a defined formula as
to reaching an agreement if you can do so without violence to individual judgment. Each
of you must decide the case for yourself, but do so only after an impartial consideration
of the evidence with your fellow jurors. In the course of your deliberations, do not hesitate to reexamine your own views and change your opinion if convinced it is erroneous.
But do not surrender your honest conviction as to the weight or effect of evidence solely
because of the opinion of your fellow jurors, or for the mere purpose of returning a
verdict.
COMMUNICATIONS with COURT
If it becomes necessary during your deliberations to communicate with the Court,
you may send a note by the bailiff. Never attempt to communicate with the Court except
in writing. And bear in mind always that you are not to reveal to the Court or to any
person how the jury stands, numerically or otherwise, until after you have reached a
unanimous verdict.
RETURNING VERDICT
When you have reached a unanimous agreement as to your verdict, please notify the
bailiff and you will return to the courtroom with your verdict. When you return to the
courtroom the clerk will ask you, "have you arrived at a verdict and who shall say for
you?" Your answer will be "our foreman." Your foreman will then rise and give the
verdict.
23 Note, supra note 18, at 578. Twelve judges who preside in northern West Virginia and three
southern judges use the charge form regularly. Thirty-three judges responded to the questionnaire
survey.
2 W. VA. R. Civ. P. 51.
22 W. VA. CODE § 56-6-19 (Cum. Supp. 1982).
24

FED.

R. Civ. P. 51.

North River Insurance Co. v. Davis, 274 F. Supp. 146 (W.D. Va.), afl'd, 392 F.2d 571 (4th
Cir. 1968).
26 Corboy, PatternedJury Instructions - Their Function and Effectiveness, 32 INs. COUNS.
J. 57, 58 (1965). In 1955, the judicial conference for the State of Illinois undertook a study of 700
cases decided by the appellate court between 1930 and 1955. The conference concluded that an
incredibly high ratio of reversals occurred because of improper and partisan instructions. Illinois
25
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to language and legal content coupled with sufficient flexibility so that each
instruction can be made applicable to the case at trial. The Committee of the
District Judges Association for the United States Court of Appeals for the
Fifth Circuit defined two objectives when it promulgated its pattern jury instructions for criminal cases:
1. to provide a body of brief, uniform jury instructions fully stating the law
without needless repetition, and related in simple terms to enhance jury comprehension; and
2. to organize the instructions in a special format designed to facilitate rapid
assembly and reproduction of a complete jury charge in each case, suitable for
submission to the jury in written form it desires.21
The pattern jury instruction format has had many critics including the
National College of the State Judiciary which has acknowledged the laudatory
motives of many appellate courts in approving pattern instructions, but cautioned that these instructions may be objectionable because their approval
tends to mislead a trial bench and bar.2 8 The rigidity of pattern jury instructions concerned the National College of the State Judiciary sufficiently that it
warned its membership not to be reluctant to reframe an instruction where
modification would make the instruction more comprehensible to the average
juror.
Currentness is another concern when considering the adoption and use of
pattern jury instructions. The evolution of the common law has quickened and
may be approaching a light speed in West Virginia.2 ' State court judges in
Pennsylvania expressed considerable concern that their system of pattern jury
instructions needed "looseleaf updating" in order to remain a viable tool for
30
use in the, courtroom.
D.

Kentucky's System

The Kentucky system of charging a jury may be unique. Justice John F.
Palmore of the Court of Appeals in Kentucky has authored the "bible" of instructions. The uniqueness of the instructions lies in their brevity. The jury
receives a combination written instruction and verdict form which rarely exceeds three pages. Within this form, the jury is presented with questions which

lawyers were attempting to persuade, not educate, the jury with the imprimatur of the judge

mouthing the lawyers' arguments disguised as instructions.
27 U.S. Fifth Circuit District Judges Association, PATTERN JURY INSTRUCTIONS V. (1979).
28 National College of the State Judiciary, JURY 81.
29 Since the election of Justices Thomas B. Miller, Sam R. Harshbarger and Darrell R. McGraw, in November, 1976, the West Virginia Supreme Court of Appeals has reshaped the role of
the judiciary in the common law of West Virginia with little regard for precedent. See e.g., Flannery, Beeson, Bradley & Goddard, The Expanding Role of The West Virginia Supreme Court of

Appeals in the Review of Workmen's Compensation Appeals, 81 W. VA. L. REv. 1 (1979). See
also, Mandolidis v. Elkins Indus., Inc., 246 S.E.2d 907 (W. Va. 1978); Morningstar v. Black &

Decker Mfg. Co., 253 S.E.2d 666 (W. Va. 1979); Bradley v. Appalachian Power Co., 256 S.E.2d 879
(W. Va. 1979).
30 O'Mara, von Eckartsburg, Proposed Standard Jury Instructions - Evaluation of Usage
and Understanding,48 PA. B.A.Q. 542, 548 (1977).
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require it to find facts rather than apply law.3 ' A Kentucky instruction will
either ask a question or tell the jury what it must do if it believes a specific set
of facts. The preoccupation by Kentucky with limiting the jury's role to facterror to instruct the jury
finding is highlighted by its rule that it is reversible
s2
as to which party has the burden of proof.

The simplicity of the Kentucky system has substantial appeal. Consider
the text of the instruction set out below in the footnote involving a typical
rear-end collision wherein Michael Swanson, a guest passenger, sued James
Smith (driver of the rear car) and Frank Peters, the man with whom he was
riding at the time the collision occurred. In the case assume that the hospital
and medical expenses total five thousand dollars ($5,000.00); the medications
five hundred dollars ($500.00); the nursing expenses two thousand dollars
($2,000.00) and lost wages three thousand, five hundred dollars ($3,500.00).
The ad damnum was two hundred fifty thousand dollars ($250,000.00). 8

3' In his book, Justice Palmore succinctly explains Kentucky's philosophy that jurors should
not know much about the law of the case. "The increasing use of interrogatories instead of general
instructions reflects a realization that the less the jurors know about the law of the case the easier
it is for them to remain strictly within the province of fact-finding." Palmore, supra note 16, at 2
(footnotes omitted).
2 Palmore, supra note 16, at 15; Burns v. Capitol Beverage Co., 472 S.W.2d 510, 511 (Ky.
1971); Gorman v. Berry, 289 Ky. 88, 91, 158 S.W.2d 155, 157 (1942).
33 1. It was the duty of James Smith in driving his automobile [rear vehicle] to exercise ordinary care for the safety of other persons using the highways, and this general duty included the
following specific duties:
(a) to keep a lookout ahead for other persons and vehicles in front of him or so near his
intended line of travel as to be in danger of collision, and not to follow another vehicle more
closely than was reasonable and prudent, having regard for the speed of the respective vehicles and
for the traffic upon and condition of the highway;
(b) to have his automobile under reasonable control;
(c) to drive at a speed no greater than was reasonable and prudent, having regard for the
traffic and for the condition and use of the highway, and not exceeding 55 miles per hour;
(d) to sound his horn as a warning to Frank Peters, if you are satisfied from the evidence that
such precaution was required by the exercise of ordinary care; and
(e) to exercise ordinary care generally to avoid collision with other persons and vehicles on the
highway, including the automobile of Frank Peters.
If you are satisfied from the evidence that James Smith failed to perform any one or more of
these duties and that such failure was a substantial factor in causing the collision with Frank
Peter's automobile, you will find for Michael Swanson against James Smith; otherwise you will find
for James Smith.
2. It was the duty of Frank Peters in the operation of his automobile (front vehicle] to exercise
ordinary care for the safety of other persons and vehicles using the highway, and this general duty
included the following specific duties:
(a) to keep a lookout ahead and to the rear for other vehicles near enough to be affected by
the intended movement of his automobile;
(b) not to stop his automobile [or leave it standing] on the main-traveled portion of the highway [unless it was reasonably necessary in order to avoid conflict with other traffic (or
pedestrians)];
(c) not to stop or suddenly decrease the speed of his automobile without first giving to the
operator of any vehicle immediately following to the rear, if he had a reasonable opportunity to do
so, a signal of his intention by extending his hand and arm downward from the left side of his
automobile;
(d) not to drive his automobile at such a slow speed as to impede or block the normal and
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Clearly, Kentucky's system is a significant advance in structuring the thought
processes in which a jury must undertake in rendering a verdict.
E. Innovative Jury Instructions
The public and press have significantly criticized the inefficiency and unpredictability of the court and jury system in the United States.3 ' The loudest

reasonable movement of other traffic [unless it was reasonably necessary for safe operation, having
regard for the traffic and for the condition and use of the highway]; and
(e) to exercise ordinary care generally to avoid collision with other persons and vehicles in the
highway, including James Smith's automobile.
If you are satisfied from the evidence that Frank Peters failed to perform any one or more of
these duties and that such failure was a substantial factor in causing the collision with James
Smith's automobile, you will find for Michael Swanson against Frank Peters; otherwise you will
find for Frank Peters.
3. You may find for Michael Swanson against either or both of the defendants or you may find for
both of the defendants. If you find for Michael Swanson, against both defendants, you will determine from the evidence and state in your verdict what percentage of the causation was attributable to James Smith's failure to perform his duties and what percentage of the causation was attributable to Frank Peter's failure to perform his duties, as follows:
James Smith
Frank Peters

%
%

Total:
100%
4. "Ordinary care" means such care as an ordinarily prudent person would exercise under similar
circumstances.
5. If you find for Michael Swanson you will determine from the evidence and award him a sum or
sums of money that will fairly and reasonably compensate him for such of the following damages
as you believe from the evidence he has sustained directly by reason of the accident:
(a) Mental and physical suffering [including any such suffering he is
reasonably certain to endure in the future]:
$
(b) Permanent impairment of his power to earn money:

$

(c)

$

Reasonable expenses incurred for [hospital and] medical services:

(not to exceed

$5,000.00)
(d) Reasonable expenses incurred for medicines [and medical supplies]:

$
(not to exceed
$500.00)

(e)

Reasonable expenses incurred for nursing services:

$
(not to exceed
$2,000.00)

(f)

Wages or income lost during such time as it was necessary for him to be
off work:

$

(not to exceed
$3,500.00)
TOTAL $
(not to exceed
$250,000.00)
6. Nine or more of you may agree upon a verdict. If all twelve agree, the verdict need be signed
only by the foreman; otherwise it must be signed by the nine or more who agree to it.
31 Friedrich, We, the Jury, Find the ...

That irksome, boring, vital, rewarding, democratic

experience, TiME Sept. 28, 1981, at 44. A few highlights from the article reflect both the ambiva-
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outcry recently resulted from the District of Columbia jury acquittal of John
Hinckley by reason of insanity. Despite long standing concern about the decision-making processes employed by juries, the American Bar and Judiciary
have significantly failed to respond with innovative solutions.
The adoption of pattern jury instructions attempted to improve the communication between the judge and the jury but failed to organize the jury's
decision-making task. Pattern jury instructions have not lessened the number
of cases relying upon instructions as error or reduced the percentage of cases
reversed for erroneous instructions.3 5 Pattern jury instructions were designed

to accomplish two goals: increased jury comprehension of the judge's charge
and judicial economy.36 Another study rejects the thesis that increased compre-

lence and the disgust that many citizens feel about the jury trial system.
1. "It's common for the jury-selection process to take longer than the trial itself ...
" Id. at
46.
2. "No one has ever accused the jury system of being efficient. It wastes considerable time,
effort and money to explain everything to the twelve citizens in the box ... [when] the average
juror understands only about half of the judge's instructions." Id. at 47.
3. "Mark Twain, as usual, had a sharp answer: 'The jury system puts a ban upon intelligence
and honesty, and a premium upon ignorance, stupidity and perjury."' Id. at 47.
A sampling of jury intelligence and verdict results was undertaken for all jury trials during the
first six months of 1982 in the United States District Court for the Southern District of West
Virginia, at Huntington.
Juror
Juror
Most Least
Amount
Verdict
Type
Avg. Age Avg. Ed.* Ed.* Ed.*
Case
1
2
3
4
5
6

Criminal
Civil
Mandolidis
Civil
F.E.L.A.
Civil
Bad Faith
Civil
F.E.L.A.
Civil
Insurance

7
8
9
10
11

39

11

15

8

Guilty

N/A

39.28

11.71

14

9

Plaintiff

$75,000

41.71

14.29

18

12

Plaintiff

$5,000

42.57

12.71

16

12

Defense

N/A

45.57

12.29

16

8

Defense

N/A

47.57

11.29

14

7

Defense

N/A

Criminal
Civil
Insurance

48.15

11.31

15

7

Guilty

N/A

48.57

13.57

17

12

Defense

N/A

Criminal
Civil
F.E.L.A.
Civil
Condemn.

49

12.15

17

8

Acquittal

N/A

34.86

12.43

14

11

Defense

N/A

42.57

12.57

16

12

Plaintiff

$75,000

*Expressed in completed years of formal education.
31 Nieland, Assessing the Impact of PatternedJury Instructions, 62 JUDICATURE 185 (1978).
36 Id.
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hension occurs with pattern jury instructions." Few attorneys or judges who
have had experience with pattern jury instructions can dispute the time saved
by the lawyers and the judiciary. However, little credible evidence exists showing that this saving in time is sufficient, standing alone, to conclude that pattern jury instructions are the best possible method of instructing the jury.
One Florida state court judge, David U. Strawn, dissatisfied with pattern
jury instructions, allied with a group of college professors specializing in communication to innovate "process" jury instructions. 8 Judge Strawn reasoned
that jury comprehension would be enhanced if a map were provided to guide
the individual juror through the step-by-step process of reaching a verdict.3 9
He also shared the curiosity of the social scientists who wondered whether jurors were faithful to the instruction by the court that they must render their
40

decision based upon the law and the evidence.

The Reed report regarding jury deliberations, voting, and verdict trends
determined that actual jury deliberations were often irrational and not based
upon the evidence presented at trial. Professor Reed undertook a survey of one
hundred fifty-eight petit jurors who served in the trial court in East Baton
Rouge, Louisiana. Of that number, fifty percent of the jurors indicated that
37 See Elwork, Sales & Alfini, JuridicDecisions: In Ignoranceof the Law
or in Light of It?, 1
LAW & HuM. BEHAV. 163, 176 (1977); See also Strawn & Buckhanan, Jury Confusion: A Threat to
Justice, 59 JUDICATURE 478 (1976).
"8Taylor, Buchanan, Pryor & Strawn, Avoiding the Legal Tower of Babel: A Case Study of

Innovative Jury Instruction, 19(3) JUDGE'S J. 10 (1980).
39

Strawn, Buchanan, Pryor & Taylor, Reaching a Verdict, Step by Step, 6

JUDICATURE

383

(1977).
40 See, e.g., M.J. SAKS, JURY VERDICTS, THE ROLE OF GROUP SIZE AND SOCIAL DECISION RULE
(1977); Bray & Noble, Authoritarianismand Decisions of Mock Juries:Evidence of Jury Bias and

Group Polarization,36 J. PERSONALITY & SOC. PSYCHOLOGY 1424 (1978); Davis, Stasser, Spitzer &

Holt, Changes in Group Members' Decision Preferences During Discussion:An Illustration with
Mock Juries, 34 J. PERSONALITY & Soc. PSYCHOLOGY 1177 (1976); Erlanger, Jury Research in
America: Its Past and Future,4 LAW & Soc'Y REV. 345 (1970); James, Status and Competence of
Jurors, 64 AM. J. Soc. 563 (1959); Klevorick & Rothschild, A Model of the Jury Decision Process,
8 J. LEGAL STUD. 141 (1979); Lind, Walker, Kurtz, Musante & Thibaut, Procedure and Outcome
Effects on Reactions to Adjudicated Resolution of Conflicts of Interest, 39 J. PERSONALITY & SOC.
PSYCHOLOGY 643 (1980); Ludwig & Fontaine, Effect of Witnesses' Expertness and Manner of Delivery of Testimony on Verdicts of Simulated Jurors, 42 PSYCHOLOGICAL REP. 955 (1978); Myers,
Rule Departures and Making Law: Juries and Their Verdicts, 13 LAW & Soc'Y REV. 781 (1979);
Reed, Jury Deliberations,Voting, and Verdict Trends, 45 Sw. Soc. SC. Q. 361 (1965); Reed, Jury
Simulation: The Impact of Judge's Instructions and Attorney Tactics on Decisionmaking, 71 J.
CRIM. L. & CRIMINOLOGY 68 (1980); Roper, The Effect of a Jury's Size and Decision Rule on the
Accuracy of Evidence Recall, 62 Soc. SC. Q. 352 (1980); Schum, The Weighing of Testimony in
Judicial Proceedingsfrom Sources Having Reduced Credibility, 17(2) HUM. FACTORS 172 (1975);
Strasser & Davis, Group Decision Making and Social Influence: A Social Interaction Sequence
Model, 88 PSYCHOLOGICAL REV. 523 (1981); Thomas & Hogue, Apparent Weight of Evidence, Decision Criteria, and Confidence Ratings in Juror Decision Making, 83 PSYCHOLOGICAL REV. 442

(1976); Vidmar, Effects of Decision Alternatives on the Verdicts and Social Perceptions of Simulated Jurors, 22 J. PERSONALITY & SOC. PSYCHOLOGY 211 (1972); Weld & Danzig, A Study of the
Way in Which a Verdict is Reached by a Jury, 53 AM. J. PSYCHOLOGY 518 (1940); Weld & Roff, A
Study in the Formation of Opinion Based Upon Legal Evidence, 51 AM. J. PSYCHOLOGY 609
(1938); Wolf & Montgomery, Effects of InadmissableEvidence and Level of JudicialAdmonishment to Disregardon the Judgments of Mock Jurors, 7 J. APPLIED SOC. PSYCHOLOGY 205 (1977).
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very little or no deliberation had taken place in the jury room prior to the
return of the verdict.41 Fifty-seven percent of the jurors responding to a question as to what was discussed most in the jury room specified that nonfactual
and nonevidentiary matters dominated the deliberation time. The jurors discussed such subjects as the weather; the other people on the jury or in the
community; the reputation of the parties; their families; their attorneys and
racial differences.4 2 Unfortunately, the Louisiana experience probably occurs
more frequently than we believe.
Against this backdrop, the instruction innovation devised by Strawn's
group which applied the concepts regarding dynamics of small group behavior
should be applauded. 43 The jury decision-making involves a series of sequential
decisions regarding factual contradictions and the application of the factual
findings to legal standards. Strawn developed a series of questions which permitted the jury to decide the component issues in the case in a logical sequence. The most recent trial application of "process" instructions occurred in
the criminal retrial of Jessie Davis. The first trial involving the same charges
resulted in a hung jury. Each juror received a copy of the "process" instruction
at the time it was orally read to them by the court. The text of the "process"
instruction stated:
DEFINITION OF THE CRIME: The accused (Mr. Davis) can be convicted of
committing a crime depending on your answers to the following questions. You
must unanimously agree that your answers, if they will result in finding the
defendant guilty, are proven beyond any reasonable doubt. You must decide
.these facts in order. Begin by deciding No. 1:
1. Did he go into the Sepia Lounge? If "yes," go on to question No. 2.
If "no," immediately return a verdict of "not guilty" and tell the
bailiff you want to return to the Courtroom.
2. Did he do so on or about November 17, 1976? If "yes," go on to
question No. 3. If "no," immediately return a verdict of "not guilty"
and tell the bailiff you want to return to the Courtroom.
3. Was the Sepia Lounge closed to the public at the time Mr. Davis
went inside? If "yes," go on to question No. 4. If "no," immediately
return a verdict of "not guilty" and tell the bailiff you want to return
to the Courtroom.
4. Was Mr. Davis invited to enter the Sepia Lounge at the time he
went in? If "no," go on to question No. 5. If "yes," immediately return
a verdict of "not guilty" and tell the bailiff you want to return to the
Courtroom.
5. Did Mr. Davis have legal authority or invitation to go into the Sepia
at the time he did so? If "no," go on to question No. 6. If "yes," immediately return a verdict of "not guilty" and tell the bailiff you want
to return to the Courtroom.

42

45 Sw. Soc. Sci. Q. at 364.
Id.

43 M. E. SHAW, GRoup DYNAMICS: THE PSYCHOLOGY OF SMALL GROUP BEHAVIOR 330 (1976). The
Strawn groun applied Shaw's theory that greater "goal clarity" (knowledge of the problem) and
better "goal path clarity" (knowledge of the steps to take to solve the problem) increase the efficiency of the group members.
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6. When Mr. Davis went into the Sepia, did he have an intention to
commit a further crime? If "yes," go on to question No. 7. If "no,"
skip to question 8 and decide it.
7. Was the crime he intended to commit to steal an object or objects?
If "yes," you should return a verdict of guilty of burglary. If "no," go
on to question No. 8.
8. Did Mr. Davis enter or remain inside the Sepia without legal authority, but not to commit an additional crime? If "yes," you should
find Mr. Davis guilty of trespass. If "no," you should find Mr. Davis
not guilty of any offense. There are only two possible convictions in
this case: burglary or trespass. If Mr. Davis is not guilty of trespass,
you must return a verdict of "not guilty."

The instructions also explain, among other things, how one legally deter-

mines criminal intent. Jessie Davis was convicted of both crimes after deliberation of less than one hour. The appellate court held that the instructions were
clear, comprehensive, and legally sufficient, but recommended that innovations
be presented to the Florida
Supreme Court's Continuing Committee on Stan5
dard Jury Instructions.4
Strawn and his associates recognized that present-day instruction forms
expressed legal concepts from lawyer to lawyer and judge to judge. But these
legal concepts are lost upon the layperson who hears them for the first time in
a monotonic, thirty-minute lecture at the end of a rigorous (or perhaps boring)
trial. 46 When compared with standard jury instructions, the advantages of process instructions are numerous:
1. the instructions are shorter and more comprehensible;
2. the court, not the jury, identifies the controlling issues of fact for jury
determination;
3. deliberations are faster;
4. the impact of a strong personality dominating the deliberation process is
eliminated since each juror has equal access to the instructions and the issues;
5. consideration of irrelevant or non-material issues are eliminated;
6. comprehension and communication 47barriers which result from the judge's
style of reading are not as formidable;
7. the jury takes the written questions to the jury room, thus increasing
comprehension;" 8

"

Taylor, supra note 38, at 12.

45Davis v. State, 373 So. 2d 382 (Fla. Dist. Ct. App. 1979).
46Taylor, supra note 38, at 14.
47 Despite the best of intentions, trial judges frequently make the reading of jury instructions

a torturous, incomprehensible and futile exercise. Speed, slurred and changed words are the primary problems. Normal people read faster than they speak and trial-judges are no exception. A
judge might read as fast as two hundred twenty-five to two hundred fifty words per minute. This
rate of speed makes it difficult to comprehend. The slurring and changed words involve common
look alike words. For example, a trial judge may inadvertently substitute "casual" for "causal" in
instructions involving proximate causation.
Is Taylor, supra note 38, at 14, reporting the delivery by the authors of a presentation entitled
"Legal Communication: An Investigation of Juror Comprehension of Patterned Instructions" at
the convention of the International Communication Association, Portland, Oregon, April, 1976.
This research revealed that juror comprehension could be increased thirteen percent by permitting
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8. the effect of interest, bias, or prejudice by individual jurors on the ultimate
verdict in emotionally charged cases involving heinous or lurid crimes is
minimized.

Actually, "process" instructions constitute no more than a well-designed
set of special interrogatories encapsulating the entire case in a logical, sequential progression. West Virginia Rules of Civil Procedure authorize special interrogatories to the jury.49 Therefore, the authority appears to be available which
the jurors to read the instructions while being charged by the judge. Rule 51, W. VA. R. Civ. P.
permits the taking of instructions to the jury room with the agreement of counsel and the court.
" Rule 49, W. VA. R. Civ. P. provides;
(a) Special verdicts. - The court may require a jury to return only a special verdict in
the form of a special written finding upon each issue of fact. In that event the court may
submit to the jury written questions susceptible of categorical or other brief answer or
may submit written forms of the several special findings which might properly be made
under the pleadings and evidence; or it may use such other method of submitting the
issues and requiring the written findings thereon as it deems most appropriate. The
court shall give to the jury such explanation and instruction concerning the matter thus
submitted as may be necessary to enable the jury to make its findings upon each issue. If
in so doing the court omits any issue of fact raised by the pleadings or by the evidence,
each party waives his right to a trial by jury of the issue so omitted unless before the jury
retires he demands its submission to the jury. As to an issue omitted without such demand the court may make a finding; or, if it fails to do so, it shall be deemed to have
made a finding in accord with the judgment on the special verdict.
(b) Generalverdict accompanied by answer to interrogatories.- The court may submit
to the jury, together with appropriate forms for a general verdict, written interrogatories
upon one or more issues of fact the decision of which is necessary to a verdict. The court
shall give such explanation or instruction as may be necessary to enable the jury both to
make answers to the interrogatories and to render a general verdict, and the court shall
direct the jury both to make written answers and to render a general verdict. When the
general verdict and the answers are harmonious, the court shall direct the entry of the
appropriate judgment upon the verdict and answers. When the answers are consistent
with each other but one or more is inconsistent with the general verdict, the court may
direct the entry of judgment in accordance with the answers, notwithstanding the general verdict or may return the jury for further consideration of its answers and verdict or
may order a new trial. When the answers are inconsistent with each other and one or
more is likewise inconsistent with the general verdict, the court shall not direct the entry
of judgment but may return the jury for further consideration of its answers and verdict
or may order a new trial.
See also W. VA. CODE § 56-6-5 (1966), which provides:
Any court of record having jurisdiction of the trial of common-law actions may, in any
case before it other than a chancery case, have an issue tried, or an inquiry of damages
made, by a jury, and determine all questions concerning the legality of evidence and
other matters of law which may arise. Upon the trial of any issue or issues by a jury,
whether under this section or not, the court may, on motion of any party, direct the jury,
in addition to rendering a general verdict, to render separate verdicts upon any one or
more of the issues, or to find in writing upon particular questions of fact to be stated in
writing. The action of the court upon such motions shall be subject to review as in other
cases. Where any such separate verdict or special findings shall be inconsistent with the
general verdict, the former shall control the latter, and the court shall give judgment
accordingly.
See generally Bradley v. Appalachian Power Co., 256 S.E.2d 879, 886 (1979) n.17; Carper v.
Kanawha Banking & Trust Co., 157 W. Va. 477, 513, 207 S.E.2d 897, 919 (1974); 5A. MOORE,
MOORE's FEDERAL PRACTICE V49.04 at 2221 (2d ed. 1977); Finz, Expanded Use of The Special
Verdict, 37 ALB. L. Rzv. 229 (1973).
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would permit a trial judge and consenting counsel to initiate "process" instructions in any West Virginia court by virtue of Rule 49 and West Virginia Code
Annotated 56-6-5.
III.

ELEMENTS OF INSTRUCTIONS

Few law schools offer courses which identify or discuss the component
parts of jury instructions, their arrangements, and their purpose. This void in
the formal educational process is generally filled by attorneys blindly copying
instructions offered in similar cases by other attorneys practicing in the community. Little regard is given for style, composition and word choice. Time
constraints upon the typical attorney preclude creative, stylistic writing. Moreover, trial lawyers will occasionally delay writing the instructions until the trial
has started, anticipating that the case may settle on the courthouse steps or a
plea bargain may be reached as the jury is impaneled. The inevitable result is a
confused set of hastily prepared instructions. If an instruction is confusing and
misleading, it is erroneous and should be denied by the trial court.50
Every complete set of instructions should have five basic components:
1. juror responsibility;
2. definition of terms;
3. burden of proof and measure of evidence;
4. factual contentions of the parties; and
5. statements of law applicable to the factual issues.
First, the juror responsibility component is the part of the instructions
which addresses the burden of responsibility which a juror undertakes. The
juror responsibility instruction has also been classified as a cautionary
instruction.5 1
For example, most panels are instructed that they are to consider all of
the 52
instructions as a whole and not single out one instruction as the controlling
law. Also, the jury should be told forthrightly that its primary function is to
decide the facts. 53 Further, the court should advise the jury that while it is the
exclusive trier of fact, it is compelled to apply the law given to it by the court

50

See State v. Gangwer, 286 S.E.2d 389, 397 (W. Va. 1982); Abdulla v. Pittsburgh & Weirton

Bus Co., 213 S.E.2d 810, 819 (W. Va. 1975).
61 THE STATE TRIAL JUDGES BOOK, supra note 11, at 152.

52 See, e.g., Kingdon v. Stanley, 215 S.E.2d 462, 466 (W. Va. 1975); Whittaker v. Pauley, 154
W. Va. 1, 5-6, 173 S.E.2d 76, 78-79 (1970); State Rd. Comm'n. v. Bowling, 152 W. Va. 688, 697, 166
S.E.2d 119, 125 (1969); Nesbitt v. Flaccus, 149 W. Va. 65, 71, 138 S.E.2d 859, 864 (1964); Lester v.
Rose, 147 W. Va. 575, 602-603, 130 S.E.2d 80, 98 (1963); Lawrence v. Nelson, 145 W. Va. 134, 147,
113 S.E.2d 241, 250 (1960).
53 In actual practice, many circuit judges in West Virginia will briefly describe the jury decision-making function during an orientation session at the beginning of the term and occasionally
at the beginning of a trial during the term. Very few attorneys, and even fewer judges, ever specifically advise the jury: "Your job in this case is to decide the facts." This type of plain english
command would materially assist some jurors who appear confused and bewildered by the jury
deliberation process. Reed's report of the Baton Rouge, Louisiana, jury deliberation topics confirms the misdirection and lack of purpose which afflict many jurors. See references cited supra

note 40.
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whether or not it agrees with the law. 5'
But juries often do not apply the law given to them by the court. This was
especially true in West Virginia before the advent of comparative negligence."
Jury verdicts were often nullified because jurors repeatedly violated their oath
by rejecting the "however slight" rule of contributory negligence which would
bar a plaintiff's recovery.
Juror responsibility instructions often tell the jury members what they
cannot do as well as what they must do. For example, jurors are normally admonished to disregard sympathy, passion, prejudice and partiality in their consideration of the case.5 8 Further, the jury is instructed that in considering the
credibility
of each witness, it may accept or reject the testimony in whole or in
57
part.

The second component that jury instructions should contain is a definition
of terms. Aside from explaining the standard legal concepts involved in civil
and criminal cases, West Virginia trial courts rarely define terms in the instructions to the jury. In the civil case, the court will generally define negligence, 58 ordinary care"9 and proximate cause.60 In the criminal case, the judge
See, e.g., Berra v. United States, 351 U. S. 131, 134 (1956); United States v. Daugherty, 473
F.2d 1113, 1130-37 (D.C. Cir. 1972); United States v. Simpson, 460 F.2d 515, 519 (9th Cir. 1972);
United States v. Marchese, 438 F.2d 452, 455 (2d Cir. 1971); cert. denied 402 U.S. 1012 (1971);
United States v. Moylan, 417 F.2d 1002, 1006 (4th Cir. 1969), cert. denied, 397 U.S. 910 (1970); See
generally Scheflin & Van Dyke, Jury Nullification: The Contours of a Controversy, 43 LAw &
CONTEMP. PROBS., Autumn 1980 at 51.
Bradley v. Appalachian Power Co., 256 S.E.2d 879 (W. Va. 1979).
The issue of sympathy, passion, prejudice and partiality most often arises in the context of
excessive verdict claims by defendants. While it is proper to admonish the jury not to act with
these improper motives, it now appears impossible to have a verdict set aside as excessive. Addair
v. Majestic Petroleum Co., Inc., 232 S.E.2d 821 (W. Va. 1977).
57 See State v. Caudill, 289 S.E.2d 748, 755-56 (W. Va. 1982); State v. Harris, 286 S.E.2d 251,
256 (W. Va. 1982); Hovermale v. Berkeley Springs Moose Lodge No. 1483, 271 S.E.2d 335, 342 (W.
Va. 1980); State v. Vance, 262 S.E.2d 423, 427-28 (W. Va. 1980); State v. Mason, 249 S.E.2d 793,
798 (W. Va. 1978); State v. Jones, 239 S.E.2d 763, 769 (W. Va. 1977), overruled on other grounds,
273 S.E.2d 352 (W. Va. 1980). State v. Hamrick, 236 S.E.2d 247, 249 (W. Va. 1977); State ex rel.
Postelwaite v. Bechtold, 212 S.E.2d 69 (W. Va.), cert. denied, 424 U.S. 909 (1975); State v. Johnson, 157 W. Va. 341, 348-49, 201 S.E.2d 309, 314 (1973); State v. Angel, 154 W. Va. 615, 633, 177
S.E.2d 562, 573 (1970); State Rd. Comm'n. v. Darrah, 151 W. Va. 509, 153 S.E.2d 408 (1967); State
v. Hamric, 151 W. Va. 1, 26, 151 S.E.2d 252, 268 (1966).
Two options exist regarding an instructional definition of negligence. The attorney can submit an abstract definition of negligence without any reference to the facts in the case. Alternatively, the instruction can define negligence with a general reference to the facts; for example:
The court instructs the jury that negligence is the doing of an act which a reasonably
prudent person would not do or the failure to do an act which a reasonably prudent
person would do. If you find from a preponderance of all the evidence in this case, that
John Doe acted or failed to act as a reasonably prudent person would in the same or
similar circumstance, and that his conduct proximately caused the injuries to plaintiff,
then your verdict may be in favor of plaintiff.
It is preferable to recite the specific legal standard and specific facts in the instruction rather than
this general form. An example of the specific format follows:
The law of the State of West Virginia provides that:
No person shall drive a vehicle on a highway at a speed greater than is reasonable
and prudent under the conditions and having regard to the actual and potential
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will define for the jury criminal intent as well as the crime charged.6 1 Words
hazards, then existing. In every event, speed shall be so controlled as may be necessary to avoid colliding with any person, vehicle or other conveyance on or entering the highways in compliance with the legal requirements and the duty of all
persons to use due care.
If you find from a preponderance of the evidence in this case that John Smith drove his
vehicle at a speed greater than was reasonable and prudent under the conditions existing, and that as a proximate result of this conduct, his vehicle collided with the Jones
vehicle, then you may find that John Smith was negligent and you may return a verdict
in favor of Joyce Jones and against him, in accordance with the other instructions of the
Court.
5' Ordinary care definitional instructions are generally tied to the specific act or acts involved
in the case. For example, in Bradley v. Sugarwood, Inc., 260 S.E.2d 839 (W. Va. 1979), the ordinary care required of the plaintiff was couched in these terms:
The [c]ourt instructs the jury that the law imposes upon the plaintiff the duty of exercising reasonable and ordinary care for his own safety, to look and to look effectively to see
what is obviously there. Therefore, if you find from the evidence in this case that plaintiff was not exercising reasonable and ordinary care for his own safety, then he was guilty
of negligence and if you find that such negligence caused or contributed proximately to
the accident in question, then the plaintiff is not entitled to recover and you should
return a verdict for Sugarwood, Inc.
260 S.E.2d at 840. This instruction was offered by the defendant. Plaintiff would have been entitled to a similar instruction which would have further advised the jury that ordinary care does not
require that a person "continuously" look. Cf. Sydenstricker v. Vannoy, 151 W. Va. 177, 191-93,
150 S.E.2d 905, 914 (1966)..
Another method of instructing the jury as to the definition of a term involves the giving of a
directive by the court. A good example of this format was offered by the plaintiff in Cochran v.
Appalachian Power Co., 246 S.E.2d 624, 629 (W. Va. 1978), wherein the West Virginia Supreme
Court of Appeals approved plaintiff's instruction number 2:
The [C]ourt instructs the jury that it was the duty of the defendant in this case, Appalachian Power Company, to use reasonable care at all times to provide the plaintiff with
a sufficient amount of electricity to enable plaintiff to operate his coal mine.
Plaintiff's counsel obviously did not want to let the jury speculate as to what amount of electricity
supply constituted reasonable care. This definitional form of instruction avoids the pitfalls, confusion and incompleteness, normally associated with abstract instructions.
" Every instruction which permits the jury to find for or against a party, must address proximate causation. This is equally true to instructions regarding damages. See Kingdon v. Stanley,
215 S.E.2d 462, 465 (W. Va. 1975), wherein the court approved a defense instruction designed to
inform the jury that if a pre-existing injury existed, plaintiff cannot recover for the original injury.
The instruction did not discuss aggravation of a pre-existing injury. However, plaintiff offered two
instructions on the question of aggravation of a pre-existing condition. This is the essence of using
a proximate causation instruction to your advantage.
THE COURT INSTRUCTS THE JURY that if you find in favor of the plaintiffs in this
case, then in assessing the damages to which the plaintiff, Elsa M. Kingdon is entitled,
you can include as elements of damage only such items as you find from the evidence are
a proximate result of the collision testified to in this case, and if you believe from the
evidence that any of the pain and suffering or other complaints of the plaintiff, Elsa M.
Kingdon are a result of a pre-existing condition or conditions not proximately caused by
the collision, then you shall not consider any such elements in determining the amount
to which she is entitled. (Emphasis supplied).
61 Counsel for criminal defendants should be especially careful in drafting their instructions
and objecting to the state's instructions on the issue of intent. In State v. Woods, 289 S.E.2d 500,
503 (W. Va. 1982), the court found that the state's instruction number 3, relating to the defense of
mental incapacity due to the use of intoxicating liquors, was deficient since it omitted an explanation of intent as an element of the crime of robbery. However, defendant's instructions 9 and 10
adequately instructed the jury on the element and the rule of State v. Milam, 226 S.E.2d 433 (W.
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familiar to persons of average intelligence do not require a definition.6 2 The
jury should be instructed as to the definition of material, technical and specialized terms which are part of the proof.6 3
The third requirement for a complete set of jury instructions is that the
concepts of burden of proof and measure of evidence be fully and sufficiently
explained to the panel. Lawyers occasionally neglect to submit an instruction
informing the jury which party has the burden of proof. It should seem obvious
that the party making the claim would have to prove it, but the contrary is
often true. One apocryphal tale tells about a local magistrate who opined, following a trial to the bench, that the defendant had failed to prove his innocence and, therefore, would be found guilty. Judge Strawn's research group
found that only fifty percent of the Florida jurors understood that the defendant did not have to present any evidence of his innocence and that the state
had the burden of proof in establishing his guilt.6 Both positive 5 and negative6" burden of proof instructions are appropriate in the civil or criminal trial,
but a significant problem exists with instructions which impermissibly attempt
to shift the burden of proof from plaintiff to defendant. Part of this problem
cannot be avoided, as with the retroactive application of Mullaney v. Wilbur 7
and its progeny, State v. Pendry. s
Misunderstanding the law, in a civil context, creates equally troublesome

Va. 1976) was applied:
[W]hen instructions are read as a whole and adequately advise the jury of all necessary
elements for their consideration, the fact that a single instruction is incomplete or lacks
a particular element will not constitute grounds for disturbing a jury verdict. Quoted in
289 S.E.2d at 503.
'2 See McClendon v. Reynolds Electrical & Engineering, 432 F.2d 320, 323 (5th Cir. 1970);
Government Employees Ins. Co. v. Davis, 266 F.2d 760, 765 (5th Cir. 1959); 9 C. WIoliT & A.
MILLER, FEDERAL PRAC. & PROC. § 2556 (1971 & Supp. 1981).
'3 Reyes v. Wyeth Laboratories, 498 F.2d 1264, 1290 (5th Cir. 1974) (medical terms).
" Strawn & Buchanan, Jury Confusion:A Threat to Justice, 59 JUDICATURE 478, 481 (1976).
5 For obvious reasons, plaintiffs rarely ask the court to instruct the jury on the burden of
proof. Defense counsel should always offer a burden of proof instruction. Positive language affirmatively places the burden of proof issue before the jury. For example, the positive burden of proof
instruction might read:
The court instructs the jury that plaintiff has filed this claim against the defendant. As a
result, the law requires that the plaintiff prove his case by a preponderance of evidence.
a8 The negative instruction regarding the burden of proof can take one of two forms. Either it
can be combined with a positive statement, such as that set forth in note 65, or it can stand alone.
If combined, the instruction in note 65 would be supplemented with the following language:
The defendant has no obligation, under the law, to prove that he is without fault in the
occurrence of this accident. He has no obligation to bring witnesses or evidence to the
jury's attention. The mere fact that an accident occurred is not enough, standing alone,
to meet plaintiff's burden of proof that defendant was guilty of negligence which proximately caused the accident.
The negative propositions set out above can stand independent of any other explanations. Most
commentators suggest that an instruction be phrased affirmatively, but there is substantial merit
to utilizing negative language when instructing on the burden of proof.
81

421 U.S. 684 (1975).

227 S.E.2d 210 (W. Va. 1976).
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problems. In Smith v. City of Morgantown," the West Virginia Supreme Court

of Appeals reversed because the lower court incorrectly instructed the jury on
the doctrine of res ipsa loquitur as it applied to water escaping from a public
utility. The specific instruction given by the trial judge stated:
The Court instructs the jury that under the law of the State of West Virginia if
a person, firm or corporation brings water upon land or rights of way owned or
controlled by it by artificial means, and collects and keeps it there, either in
reservoirs or in pipes, the person or corporation is bound at his peril to see that
the water does not escape to damage property of an-adjoining owner, and if he
does not do so, he is prima facie answerable for all the damage which is proximately caused by and is a consequence of its escape70
The court correctly held that this instruction impermissibly shifted the burden
of proof from plaintiff to defendant to prove that it was not negligent.
Lawyers often merge the concepts of burden of proof and quantum of evidence. These two concepts should be separated for the jury through the instructions. In a civil case, the measure of evidence necessary to carry the burden is a preponderance of the evidence. Plaintiff's counsel will frequently offer
instructions defining preponderance of the evidence in terms of the fact being
"more likely so than not so" or if the "evidence outweighs the opposing evidence, ever so slightly." Plaintiff's attorneys will numerically quantify the burden of proof by telling the jury in final argument that "preponderance of the
evidence" means fifty-one percent of the evidence. Another device frequently
used to illustrate preponderance of evidence is the drawing of a scale of justice
showing that when the trial begins, both sides of the scale are even and that
the prevailing party is required to barely move one side to prevail by a preponderance of the evidence. Psychological studies indicate that jurors do not perceive the phrase "preponderance of the evidence" in this way."1 Simon and
Mahan contacted sixty-nine actual jurors who had served in the Champaign
County, Illinois court system and had them respond to questionnaires regarding a comparison of the quantum of proof reflected by the phrases "preponderance of the evidence" and "beyond a reasonable doubt." Their findings were
surprising. The judge and the jurors both quantified "beyond a reasonable
doubt" as approximately eighty-six percent probability that the event occurred. The jurors' expectation of the required proof far exceeded the judge's
in quantifying "a preponderance of the evidence." The jurors believed that
preponderance meant seventy-five percent probability that the event occurred
while the judge described a fifty-five percent 72standard. Other studies have confirmed this reasonable doubt quantification.

69 289 S.E.2d 223 (W. Va. 1982).
70 Id. at 225.

Simon & Mahan, QuantifyingBurdens of Proof,A View from the Bench, the Jury, and the
Classroom, 5 LAW & Soc. REv. 319, 325 (1971).
72 Kerr, Atkin, Stasser, Meek, Holt & Davis, Guilt Beyond a Reasonable Doubt: Effects of
Concept Definition and Assign Decision Rule on the Judgments of Mock Juries, 34 J. PERS. &
7,

Soc. PSYCH. 282 (1976); Kassin & Wrightsman, On the Requirements of Proof: The Timing of
Judicial Instructionin Mock Juror Verdicts, 37 J. PERS. & Soc. PSYCH. 1877, 1881 (1979).
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Fourth, the factual contention component should be found in every complete set of instructions. This area is one which is ripe for reversal and controversy. The West Virginia Supreme Court of Appeals has applied different
phrases to describe the amount of proof necessary to warrant an instruction.
Originally, sufficient proof to sustain a verdict based upon the instruction had
to be introduced before the instruction could be given.7 3 Thereafter, in Carrico
v. West Virginia Central & PittsburghRailway,"' the West Virginia Supreme
Court of Appeals adopted the "slight evidence" rule which required the trial
judge to give an instruction even though he believed that he would have to
reverse for insufficiency of evidence if the jury returned a verdict based on the
instruction. The court muddied the waters by apparently redefining "slight evidence" to be equal to "appreciable evidence in the case tending to show" the
necessary facts 5 and "competent evidence tending to support" the theory advanced.7 8 The inconsistency of requiring a paucity of proof to permit an instruction will be discussed in more detail later in this article.
It is well-settled that each party in West Virginia litigation is entitled to
have his theory of the case presented to the jury if any competent evidence
exists, however slight, to support the theory.7 7 The factual component of an
instruction must be stated in the hypothetical unless the facts are admitted or
uncontradicted.7 8 A party has a right to his own statement of the facts provided that the facts are supported by the evidence and the language used is
not vague, irrelevant, obscure, ambiguous or misleading.7
Finally, the legal component of instructions requires a finding by the court
that sufficient evidence is present to support an instruction of law on the issue
and that the law is clearly, distinctly and accurately stated." Naturally, the
law component must contain the applicable common or statutory law. Verbatim statutory language is not required, but the incorporation of the statutory
language is acceptable practice so long as the jury is neither confused nor misled."' The inclusion of appellate language within the text of an instruction is
73 Bloyd v. Pollock, 27 W. Va. 75 (1885). The court adopted this rationale:

For it would be an absurdity on the part of the court after instructing a jury, if they
believed certain facts, to find for the defendants, to set aside a verdict for defendants
which the jury were induced to find by its own instructions.
Id. at 139.
74 39 W. Va. 86, 19 S.E. 571 (1894).
76 State v. Allen, 131 W. Va. 667, 49 S.E.2d 847 (1948).
76 State v. Foley, 128 W. Va. 166, 35-S.E.2d 854 (1945); Sayre v. Stevens Excavating Co., 256
S.E.2d 571 (W. Va. 1979); McMillen v. Dettore, 242 S.E.2d 459 (W. Va. 1978); W. VA. CoDE § 56-619 (Cum. Supp. 1982).
77 McMillen, 242 S.E.2d at 459.
11 Cf. Carpenter v. Hyman, 67 W. Va. 4, 66 S.E. 1078 (1910).
79 See, e.g., Wilson v. McCoy, 93 W. Va. 667, 117 S.E. 473 (1923); State v. Evans, 33 W. Va.
417, 10 S.E. 792 (1890).
80 See, e.g., State v. McClure, 253 S.E.2d 555 (W. Va. 1979); State v. Romine, 272 S.E.2d 680
(W. Va. 1980).
81Roark v. Dempsey, 217 S.E.2d 913 (W. Va. 1975); State v. Lavender, 147 W. Va. 803, 131
S.E.2d 752 (1963) commented on in 66 W. VA. L. Rav. 38 (1963) and 21 WASH. & LEE L. REv. 146
(1964); see State v. Wilson, 145 W. Va. 261, 114 S.E.2d 465 (1960). The same rule applies to the
quotation of city ordinances. Cf. Donta v. Harper, 283 S.E.2d 921, 923-24 (W. Va. 1981).
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hazardous and not recommended. 8 2 Unlike the language in a state statute or
city ordinance, appellate language does not have universal application and
should not be included within the text of an instruction.
A.

Statutory Provisions and Court Rules

The practice of instructing the jury emerged in West Virginia in 1863 from
the common law of Virginia. The first statutory codification on the law of instructions occurred in 1915 when the legislature passed four separate statutes.83 The West Virginia Supreme Court of Appeals approved and promulgated the Trial Court Rules for Trial Courts of Record and the Rules of Civil
Procedure.84 Rule 51 of the Rules of Civil Procedure followed the prior
Cf. State v. Brannon, 103 W. Va. 427, 137 S.E. 649, 650 (1927).
See W. VA. CODE §§ 56-6-19, 20, 21 & 22 (1966 and Supp. 1982).
" The Trial Court Rules and Rules of Civil Procedure complement each other, but overlap in
some areas. The Trial Court Rules emphasize how instructions can be used in front of the jury
while the Rules of Civil Procedure address the lawyer-judge issues. T.C.R. VI reads:
(a) Counsel may refer to the instructions to juries in their argument, but may not
argue against the correctness of any instruction nor read the instructions to the jury. The
court in its discretion may reread one or more of the instructions. Counsel may not comment upon any evidence ruled out, nor misquote the evidence, nor make statements of
fact dehors the record, nor contend before the jury for any theory of the case that has
been overruled. Counsel shall not be interrupted in argument by opposing counsel, except as may be necessary to bring to the court's attention objection to any statement to
the jury made by opposing counsel and to obtain a ruling on such objection. No portion
of a lawbook shall be read to the jury by counsel.
(b) The time of argument in any case may be determined and regulated by the
court, but the convenience of counsel will be consulted. No more than two attorneys on
each side shall argue the case, without leave of the court.
(c) In any case not governed by the West Virginia Rules of Civil Procedure for Trial
Courts of Record, no party may assign as error the giving of or refusal to give an instruction unless he objects thereto before the arguments to the jury are begun, stating distinctly as to any given instruction, the matter to which he objects and the grounds of his
objection; but the trial court or any appellate court, may, in order to avoid manifest
injustice or clear prejudice to a party, notice plain error in the giving of or refusal to give
an instruction, whether or not it has been made the subject of objection. Opportunity
shall be given to make objection to the giving of or refusal to give an instruction out of
the hearing of the jury.
1 W. VA. CODE at 411 (Cum. Supp. 1982) W. VA. R. Civ. P. 51 states:
Either before or at the close of the evidence, any party may file written requests that
the court instruct the jury on the law as set forth in the requests, and the court shall
inform counsel of its proposed action upon the requests before it instructs the jury. The
court shall instruct the jury before the arguments to the jury are begun, and the instructions given by the court, whether in the form of a connected charge or otherwise, shall be
in writing and shall not comment upon the evidence; except that supplemental written
instructions may be given later, after opportunity to object thereto has been accorded to
the parties. Unless otherwise ordered by the court with the consent of all parties affected
thereby, instructions shall not be shown to the jury or taken to the jury room. No party
may assign as error the giving or the refusal to give an instruction unless he objects
thereto before the arguments to the jury are liegun, stating distinctly, as to any given
instruction, the matter to which he objects and the grounds of his objection; but the
court or any appellate court, may, in the interest of justice, notice plain error in the
giving or refusal to give an instruction, whether or not it has been made the subject of
objection. Opportunity shall be given to make objection to the giving or refusal to give an
82
83
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Several significant procedural differences exist between the federal and
state Rule 51.86 In state court, the trial judge is required to read the instructions to the jury before argument of counsel. As a result, the educational benefit of the instructions is diminished by the intervening arguments of counsel
before the jury is permitted to deliberate. The federal district judge is required
to charge the jury on the applicable law even if counsel chooses not to submit
any request for instructions.8 7 In West Virginia, no independent duty is imposed upon the trial judge to charge the jury in a civil case.88 West Virginia
trial judges do have an obligation to charge the jury in a criminal case, notwithstanding the failure by counsel to submit an appropriate set of instructions."" In state court, the judge may submit the jury instructions to the jury to
take into their jury room deliberations with the consent of counsel. 90 Federal
practice does not expressly permit the presence of the charge in the jury room.
West Virginia Rule 51 expressly forbids a judge from commenting on the evidence when giving instructions. Conversely, the federal district judge is encouraged to comment upon the evidence so long as he does not comment upon
the ultimate issue.91 Both the federal and state rules require that all instruc-

instruction out of the hearing of the jury.
Yeager v. Stevenson, 155 W. Va. 16, 180 S.E.2d 214 (1971).
FnD. R. Civ. P. 51 reads:
At the close of the evidence or at such earlier time during the trial as the court
reasonably directs, any party may file written requests that the court instruct the jury on
the law as set forth in the requests. The court shall inform counsel of its proposed action
upon the requests prior to their arguments to the jury, but the court shall instruct the
jury after the arguments are completed. No party may assign as error the giving or the
failure to give an instruction unless he objects thereto before the jury retires to consider
its verdict, stating distinctly the matter to which he objects and the grounds of his objection. Opportunity shall be given to make the objection out of the hearing of the jury.
s Id.
Compare W. VA. R. Ci. P. 51 with FED. R. Civ. P. 51. The West Virginia rule places the
entire burden on counsel to prepare instructions in a civil case.
" State v. Dozier, 255 S.E.2d 552 (W. Va. 1979); United States v. Hutchison, 338 F.2d 991
(4th Cir. 1964). Cf. State v. Willey, 97 W. Va. 253, 125 S.E. 83 (1924); State v. Warrick, 96 W. Va.
722, 123 S.E. 799 (1924).
" W. VA. R. Civ. P. 51.
91No express authorization in the FEDERAL RuLEs OF CIVIL PROCEDURE exists which permits
the federal judge to comment on the evidence. The parameters of his power to comment were
discussed in Quercia v. United States, 289 U.S. 466, 469 (1933):
In a trial by jury in a federal court, the judge is not a mere moderator, but is the
governor of the trial for the purpose of assuring its proper conduct and of determining
questions of law. In charging the jury, the trial judge is not limited to instructions of an
abstract sort. It is within his province, whenever he thinks it necessary, to assist the jury
in arriving at a just conclusion by explaining and commenting upon the evidence, by
drawing their attention to the parts of it which he thinks important; and he may express
his opinion upon the facts, provided he makes it clear to the jury that all matters of fact
are submitted to their determination. Sir Matthew Hale thus described the function of
the trial judge at common law: "Herein he is able, in matters of law emerging upon the
evidence, to direct them; and also, in matters of fact to give them a great light and
assistance by his weighing the evidence before-them, and observing where the question
and knot of the business lies, and by showing them his opinion even in matters of fact;
which is a great advantage and light to laymen." HALE, HISTORY OF THE COMMON LAW,
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tions be in writing to afford counsel an opportunity to inspect the text of the
instruction or charge prior to its reading to the jury. One exception to this
written instruction rule exists.9 2 This exception arose when the trial judge verbally instructed the jury, after deliberations had begun, that it should continue
deliberations with the intent of reaching a verdict. The supreme court distinguished Rule 51 and West Virginia Code § 56-6-19 by stating that a trial judge
would be permitted to give verbal instructions after submission of the case to
the jury on issues which are not material to the outcome of the case. This

practice by trial judges should be used sparingly since the potential for reversible error is significant. The supreme court took pains in State v. Hobbs93 to

point out that the verbal instruction by the trial judge was not an "Allen or
dynamite" charge.9 4 The prejudicial effect of deadlock-breaking instructions

militates strict compliance with Rule 51. The only alternative available to
counsel when a judge improperly gives a verbal instruction is to make a motion

to strike and to admonish the jury. This motion will preserve the error. But if

it is granted, it would probably harm the integrity of the jury deliberation.9 5
Rule 51 authorizes our supreme court to notice plain error when it occurs. This
rule is intended to give the court discretion to redress manifest injustice which
might result when the client loses because his attorney blundered. The West
Virginia Supreme Court of Appeals has given lip service to its interpretation of
the rule that it should be used sparingly and only in exceptional

291, 292. Under the Federal Constitution the essential prerogatives of the trial judge as
they were secured by the rules of the common law are maintained in the federal courts.
This privilege of the judge to comment on the facts has its inherent limitations. His
discretion is not arbitrary and uncontrolled, but judicial, to be exercised in conformity
with the standards governing the judicial office. In commenting upon testimony he may
not assume the role of a [w]itness. He may analyze and dissect the evidence, but he may
not either distort it or add to it. His privilege of comment in order to give appropriate
assistance to the jury is too important to be left without safeguards against abuses. The
influence of the trial judge on the jury "is necessarily and properly of great weight" and
"his lightest word or intimation is received with deference, and may prove controlling."
This Court has accordingly emphasized the duty of the trial judge to use great care that
an expression of opinion upon the evidence "should be so given as not to mislead, and
especially that it should not be one-sided" and that "deductions and theories not warranted by the evidence should be studiously avoided." He may not charge the jury "upon
a supposed or conjectural state of facts, of which no evidence has been offered." [And in
criminal cases] it is important that hostile comment of the judge should not render vain
the privilege of the accused to testify in his own behalf.
289 U.S. at 469-70. See 5A J. MooRE, FEDERAL PRACTcE § 51.07 (1982).
92 State v. Hobbs, 282 S.E.2d 258 (W. Va. 1981); State v. Johnson, 282 S.E.2d 609 (W. Va.
1981).
93 282 S.E.2d 258 (W. Va. 1981).
4 Id. at 272. The "Allen" charge was approved by the Supreme Court in Allen v. United
States, 164 U.S. 492 (1896).
" This motion should be made on the record, but out of the hearing of the jury. The possibility that the jury will resent counsel for finding fault with the judge must be balanced against the
harm caused by the error. The least offensive, but most effective, method for preserving the error
is the lodging of a Rule 51 or Rule VI objection, stated distinctly, which specifically declares that
the judge's statement constitutes an instruction and, therefore, must have been submitted to counsel in advance.
" See, e.g., Mollohan v. Black Rock Contracting, Inc., 235 S.E.2d 813 (W. Va. 1977).
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circumstances."
B. Setting the Stage for Jury Instructions
Success in all stages of trial practice is dependent upon pretrial preparation. Failure to identify the controlling issues before trial will generally result
in an adverse verdict. Similarly, failure to identify the controlling legal issues
will prevent adequate organization and presentation of the facts. Absent a logical, organized presentation of the facts, neither the court nor the jury will be
persuaded. This persuasion process involves two separate levels. First, the
court must be persuaded that the facts presented support the legal theories
couched in the instructions. Second, the jury must be persuaded. The court
can be significantly influenced by clear, crisp refinement of the legal and factual issues in the pretrial order which will predispose the court to favorably
consider the proferred instructions. A trial brief which analyzes the legal authorities cited in the instructions will improve the judge's understanding of the
competing theories of the case. It is dangerous to delay the legal issue education of the judge until the instructions are argued, since the judge might unwittingly exclude evidence crucial to the instructions. Few trial judges will take
the time at the close of the evidence to review the legal citations which support
each proffered instruction. This unfortunate truth results because our state
court trial judges have crowded dockets and limited time to anticipate trial
issue problems. They will depend upon counsel to educate the court about the
unusual legal issues presented.
C.

Objections to Jury Instructions

The perfecting of an appellate record through adequate objections to instructions is an acquired skill possessed by many and desired by all. Rule 51
and Trial Court Rule VI require specific objections which state the grounds of

objection "distinctly." Our jurisprudence is replete with cases in which the lawyer totally failed to object.98 A total failure to object occurs when the attorney
either has not prepared the case or does not understand the applicable law.
Few objections are made to the boilerplate instructions about juror responsibility, definition of terms, burden of proof and measure of damages.
Most objections involve the sufficiency, of the factual predicate supporting the
instruction and the applicability of a theory of law to the facts. Again, a general objection is insufficient to preserve the error on appeal." The following
illustrates objections to instructions which appear to be specific, but which are
actually general and are, therefore, insufficient.
1. "The Defendant objects to Plaintiff's Instruction I-1 as not being supSee, e.g., Earp v. Vanderpool, 232 S.E.2d 513 (W. Va. 1976).
98 See, e.g., State v. Hudson, 157 W. Va. 939, 206 S.E.2d 415 (1974); Chambers v. Smith, 157
W. Va. 77, 198 S.E.2d 806 (1973); Boury v. Hanem, 156 W. Va. 44, 190 S.E.2d 13 (1972); Levine v.
People Broadcasting Corp., 149 W. Va. 256, 140 S.E.2d 438 (1965).
State v. Mills, 157 W. Va. 674, 203 S.E.2d 362 (1974); Walker v. Monongahela Power Co.,
147 W. Va. 825, 131 S.E.2d 736 (1963); Shaw v. Perfetti, 147 W. Va. 87, 125 S.E.2d 778 (1962).
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ported by the evidence, and contrary to the law."' 00
2. "I don't think it correctly states the law. Our position is that Nello Teer
was not under a duty to notify an invitee such as Hall of any defect or danger
which Hall, himself should have known."''
3. "(1) Last phrase is tantamount to directed verdict and, therefore, contrary to law and evidence; (2) unfair to plaintiff when converse instruction offered on behalf of plaintiff was refused; (3) incorrect statement of the law; (4)
whole instruction contrary to law and evidence."10
4. "The objection of defendants to plaintiff's Instruction No. 7 is based on
the fact that there is no evidence in this case which was not refuted to the
extent that we would be entitled to a directed verdict. We would be entitled to
it on the point of Ronnie Dale Napier's having attempted to pay [pass] at a
place where there was a double line."' 0 3
5. The instruction was "violative of Walker v. Robertson at page 574."'
These examples of inadequate objections were gleaned from West Virginia
cases to demonstrate that the court reviews the quality, not quantity, of the
objecting words. Unless counsel "'lay his finger' on the precise error he conState v. Mills, 157 W. Va. 674, 678, 203 S.E.2d 362, 364 (1974).
Hall v. Nello Teer Co., 157 W. Va. 582, 589, 203 S.E.2d 145, 150 (1974). Counsel probably
would have had a specific objection to this instruction except that neither instruction to which this
objection was offered mentioned any duty on the part of the defendant to warn plaintiff's decedent
of any danger or defect. As a result, an objection which does not address the merits of the instruction is insufficient.
102 Lambert v. Great Atlantic & Pacific Tea Co., 155 W. Va. 397, 407, 184 S.E.2d 118, 124
(1971). On appeal, counsel for plaintiff relied primarily upon the absence of proof to support this
instruction which was offered by defendant and objected to as stated above:
You are also instructed by the Court that in the absence of a preponderance of the evidence to the contrary, it is to be presumed by you that A & P driver,Jerry Struthers,
performed each and every obligation imposed upon him by law and that he was not in
any wise negligent. (Emphasis supplied).
The court held that counsel's objection violated Rule 51 because it was not precise and specific
on the issue of insufficiency of evidence.
103 Fortner v. Napier, 153 W. Va. 143, 154, 168 S.E.2d 737, 744 (1969). In this case, the objection quoted above was directed to an amended instruction. The original instruction specifically
negatived contributory negligence as required by the law at that time. The amended instruction
did not. The error alleged was the failure to negative contributory negligence. The West Virginia
Supreme Court of Appeals held that defense counsel's objection was insufficiently specific to preserve the error.
104 Graham v. Wriston, 146 W. Va. 484, 496, 120 S.E.2d 713, 721 (1961). The instruction objected to by plaintiff's counsel on a cross assignment of error read as follows:
The Court instructs the jury that if you should believe from the evidence that both
plaintiff and defendant were guilty of negligence which combined and contributed to
cause the accident and injuries testified about, then plaintiff cannot recover damages,
and it is your duty to return a verdict in favor of the defendant, Orville Wriston.
The reference by plaintiff's counsel in his objection was to the case of Walker v. Robertson, 141 W.
Va. 563, 91 S.E.2d 468 (1956). The instruction was erroneous. The omission of the element of
proximate causation made it erroneous. The failure by counsel to specifically advise the court that
the instruction did not contain the required reference to proximate causation rendered the objection general and, therefore, ineffective. If counsel intends to rely upon another case as the basis for
demonstrating the error in an instruction, a sufficient description of the error must be stated on
the record and supplemented by a brief recitation of the case language which supports the
objection.
"0

"'
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ceives," the objection will be disregarded by the appellate court.105 The infrequent discussion in the legal literature of objection technique reflects a consensus view that the rule which requires a distinctly stated objection is easy to
state but difficult to apply.106 Applying the rule becomes more effective when
the components of the instruction are understood.
D.

The Factual Component of the Jury Instruction Objection

All instructions embody two basic parts: fact and law. Objections to instructions must be oriented to the facts and to the law. Pretrial and trial
preparedness will enable counsel to properly object at the conclusion of the
evidence. The analysis of the facts begins with the acceptance of the case; the
refinement of the facts occurs in the discovery process; and the organization of
the facts must be completed before the trial begins. The presentation of the
facts occurs at trial, but the utilization of the facts to frame objections to instructions is totally dependent upon the accuracy of counsel's recall, notes or
"fact charts." Different judges will adopt different levels of trial testimony recordation. Some judges will take copious notes which fill several legal pads during the course of a lengthy trial. If a dispute exists at the time the instructions
are argued regarding the factual basis for the instruction, a judge is more likely
to rely upon his notes rather than counsel's recall. Other judges take no notes
and rely heavily on counsel's representations.
A split of authority exists among trial practice lecturers as to the advantages and disadvantages of the trial lawyer making detailed notes of the testimony during the trial. One school of thought urges trial lawyers to pay attention to the witness and make notes only when necessary for cross-examination,
impeachment, rebuttal or final argument. The alternate approach recommends
taking a detailed set of notes during trial so that an adequate factual record is
available at the time the instructions are argued and the post-trial motions are
prepared.
But an intermediate position is available and recommended. It involves
the preparation of a pretrial evidentiary issue chart. 01 This chart has four
components: witness identification, testimony, date of testimony and time of
Strawn v. Ingram, 118 W. Va. 603, 606, 191 S.E. 401, 402 (1937).
10 Cf. Blackmar, Problems of Court and Counsel in Requests and Exceptions:How To Avoid
Them, 62 F.R.D. 251 (1972); Conason, Jury Instructions - Protecting the Record, 7(2) TRIAL LAW
Q. 57 (1970).
10I

207

Issue Presented
Witness

Testimony

Date

Time

The time component of the chart adds credibility by precise documentation.
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testimony. These charts are prepared before trial. A separate chart for each
issue should be prepared which can be adapted to record the testimony of your
witnesses as well as the witnesses offered by the opposing party. When used for
your witnesses, the witness' name and anticipated testimony should be
pretyped onto the chart and used as a witness checklist during direct examination. The date and time can be filled in as you examine or after an examination
is finished. The use of this chart will eliminate many arguments in judge's
chambers at the time the instructions are considered by the judge regarding
the testimonial evidence on the record. The chart should also include reference
to each exhibit which addresses the issue.
E. How to Perfect an Objection to a Jury Instruction
Before an attorney objects to what s/he believes to be an erroneous instruction, s/he should make every attempt to commit opposing counsel, on the
record, as to which witness supports the facts set forth in the instruction and
the legal authority relied upon. If the court does not have the court reporter
record all colloquy during the discussion of instructions, counsel should either
request that all colloquy be reported or embody within the objection the statements of opposing counsel as to the evidentiary and legal predicates relied
upon in support of the instructions. This technique should be the first rule of
adequate objection practice. Adequate pretrial preparation requires that the
trial file include two photocopies of the controlling case or statute on each issue involved: one copy for the judge and one for the file. The retained copy
should be appropriately highlighted to facilitate the colloquy with the court.
Too many practitioners will attempt to advance a legal theory without knowing
or having available the most recent application of the theory by the West Virginia Supreme Court of Appeals. The attorney with the reputation of bringing
an understanding (and photocopies) of the controlling cases or statutes to the
courtroom will find his or her credibility with the court significantly enhanced.
Success to a judge means having his or her decisions affirmed by the appellate
court. The trial judge will sustain objections and give instructions more readily
to the lawyer who understands the law, applies it and shares it with the trial
court.
The dearth of legal literature regarding objections to instructions is surprising since a large percentage of reversals involve instructions and the objections thereto. The checklist which is offered here is original and has not been
approved by any court. But if followed, this list should satisfy the requirements of distinctly stating an objection to an instruction.
1. Make opposing counsel identify, on the record, the evidentiary and legal
predicate for the instruction." 8
2. Identify, on the record, the exact words in the instruction which are
,01If the instruction does not, by its terms, identify the source of the evidence, request the
court to inquire which witness or exhibit supports the instruction. Similarly, any legal theory advanced in an instruction must be supported by statute or common law. If the legal authority citation is not noted on the face of the instruction, it is imperative that opposing counsel be required
to identify his legal authority.
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objectionable. 9
3. If the objection relates to the factual component of the instruction,
identify the error. These errors typically take four forms:
a. absence of facts;" 0
b. misstatement of facts;
c. assumption of facts;" 2 or
d. ambiguously worded facts which confuse and mislead the jury.
4. If the objection relates to the law component, state the general defect in
the instruction and specifically detail what makes it defective, as well as what,
if anything, will cure the defect. The
basic general legal defects include:
3
a. misstatement of law;"
4
b. confusing and misleading statement of law;"
c. submission of a legal issue; " 5
0
d. inconsistent instruction;"
117
e. repetitious instruction;

f. argumentative instruction;"
g. incomplete instruction;"

9

8

or

109 When counsel reviews the opposing instructions before argument regarding the instructions, it is recommended that the offending words be underlined and the objection annotated on
the side. This facilitates the framing of distinct objections to erroneous instructions. This technique also preserves a permanent record for use after trial for post-trial motions.
110 See, e.g., Cross v. Noland, 156 W. Va. 1, 190 S.E.2d 18 (1972); State v. Lane, 116 W. Va.
636, 182 S.E. 784 (1935).
11 The error of misstating is rarely reported in appellate decisions, but is frequently successfully interposed at trial.
"1 The assumption of facts is error because it invades the province of the jury and denies it
the opportunity to adjudicate the facts. An early example and statement of the rule is found in
Carrico v. West Va. C. & P. Ry., 39 W. Va. 86, 103-04, 19 S.E. 571, 577 (1894):
Instruction No. 12: "The court instructs the jury that, even if they believe from the
evidence that the arm of the plaintiff, after the injury, was on the outside of the car, yet,
if they further believe from the evidence that at the time the arm was caught by the
stone it was not protruding beyond the window of the car, then the plaintiff can recover." What does this instruction mean? What's its aim? There was evidence that immediately after the injury Carrico's arm was hanging limp outside the window. The
plaintiff's contention was that when injured it was on the window-sill, inside the car
window. This instruction, I think, was to meet before the jury the evidence that it hung
out of the window; to tell the jury that, notwithstanding it was seen out of the window
after the hurt, yet, if inside when hurt, he could recover. The words "can recover" support this theory, importing that, notwithstanding that the arm was seen outside the window after the accident, yet that would not prevent recovery. But suppose we say with
appellant's counsel, that it assumes the essential fact of the defendant's negligence. It
technically violates that cardinal rule touching instructions that an instruction must not
assume facts as proven, or assume that the weight of the evidence is in favor of certain
facts, thus taking those questions from the jury, or improperly influencing it.
See State ex rel. Shatzer v. Freeport Coal Co., 144 W. Va. 178, 192, 107 S.E.2d 503, 512 (1959);
Davis v. Pugh, 133 W. Va. 569, 57 S.E.2d 9 (1950).

See infra note 154.
." See infra notes 151-60.

"3

The constitutionally mandated separation of functions between judge and jury prohibit the
jury from deciding issues of law. W. VA. CONST. art. III, § 13.
118 See infra notes 228-36.
" See infra note 239.
118 See infra notes 242-46.

"9 See infra notes 216-26.

https://researchrepository.wvu.edu/wvlr/vol85/iss1/6

30

Farrell: Communication in the Courtroom: Jury Instructions

JURY INSTRUCTIONS

1982]

h. irrelevant instruction. 120
5. If the objection relates to a mixed defect involving both the law and the
facts, tha following general objections, which must be detailed with specific.
references to the facts or applicable law, are possible:
a. speculative instructions;1 21
122
b. confusing and misleading instructions;
123
instructions;
binding
c. improperly
124
d. unduly emphatic instructions;
e. repetitious instruction.12 5

The rules and statutes governing instructions require that counsel perfect
an objection in a timely manner. Timeliness requires that an objection be
made to the instruction before the instruction is read or submitted to the
jury. 126 The only exception to this rule occurs if the court changes the instruc-

tions between the time they are shown to counsel and the time they are read to

the jury.12 7 In that instance, counsel should immediately object, on the record,

to the instruction and state specifically what changes the court made and the
reason the changes are erroneous. Further, counsel should distinctly state that
the changes were not disclosed to him or her before the instructions were
presented to the jury.

The strict requirement of West Virginia Code § 56-6-19 that the instruction objection must be "noted upon the margin" of the instruction has been
judicially modified by Parker v. Knowlton Construction Co. 1 28 and the adoption of Rule 46 of the West Virginia Rules of Civil Procedure. The assignment

of error brings the judicial ruling to the scrutiny of the appellate court. Any
communication form, on the record, between the judge and counsel, including

colloquy, is sufficient.1 29 Objection to an original instruction is preserved if the
alleged error is not eliminated by an amendment.13 0 If the amended instruction

is erroneous for additional reasons, counsel must distinctly state these reasons
The "irrelevant" objection identifies non-material issues which are embodied within the
instruction. Courts will also discuss "irrelevancy" with "undue emphasis" objections. State v. Evans, 287 S.E.2d 922, 923 (W. Va. 1982); Abdulla v. Pittsburgh & Weirton Bus Co., 213 S.E.2d 810,
819 (W. Va. 1975); cf. Hovermale v. Berkeley Springs Moose Lodge, 271 S.E.2d 335, 341 (W. Va.
1980); Kesner v. Trenton, 216 S.E.2d 880 (W. Va. 1975).
120

121See infra notes 248-49.
I's See infra notes 151-53.

See infra notes 220-21.
See infra notes 237-41.
12 See infra note 227.
126 Roberts v. Powell, 157 W. Va. 199, 207 S.E.2d 123 (1973); Poe v. Pittman, 150 W. Va. 179,
195, 144 S.E.2d 671, 682 (1965); Nesbitt v. Flaccus, 149 W. Va. 65, 70, 138 S.E.2d 859, 863 (1964).
1 The trial judge will frequently ask counsel if there are any objections to the instructions
after he has read them to the jury. If he has misread or omitted any instruction previously approved in chambers, counsel should bring it to his attention, on the record, at this time. If the trial
judge has added a new instruction, counsel must state the objection on the record and clearly say
that no opportunity was afforded counsel to review the instruction prior to its submission and it is
objectionable on that basis alone.
12 210 S.E.2d 918 (1975).
123
12'

121 Id. at 923.
11I

Adkins v. Minton, 151 W. Va. 229, 151 S.E.2d 295 (1966).
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on the record to preserve the error.1 31 Waiver of a properly preserved error can
occur if objecting counsel offers and the court gives an instruction containing
the same error." 2
The last admonition for proper objection practice is: remember the plain
error rule. Forgetting to make an objection or making an inadequate objection
can be overcome if counsel can persuade the court that the plain error rule
applies.1 33 The most recent occasion for the court to apply the plain error doctrine occurred in State v. Dozier.13 4 In that case, the burden-shifting instruction condemned in State v. Pendry'3 5 had been offered by the defendant's attorney, rather than the state. The West Virginia Supreme Court of Appeals
concluded that the ultimate responsibility in a criminal case to insure that the
jury is instructed according to the constitutional requirements rests upon the
trial court." 6 Therefore, "to avoid manifest injustice," the court noticed the
MsNew errors created by the amendment must be "distinctly" identified to preserve an objection. Do not be lulled into a false security relying upon the original objection.
132 This interpretation of the waiver doctrine is also described as invited error when it is applied to erroneous instructions. For example, in State Road Comm'n v. Bowling, 152 W. Va. 688,
693, 166 S.E.2d 119, 123 (1969), the State offered this instruction:
The Court instructs the jury that it is your duty to ascertain from the evidence in
this case what will be a just compensation to the landowner for the real property and
improvements taken and used for a right of way for the construction of the public road
in question, and also what damages, if any, to the residue of said land.
You are further instructed that just compensation means a fair and reasonable cash
market value of said land and improvements actually taken, which is the price that property will bring if offered for sale by one who desires, but is not obligated to sell, and is
purchased by one who is in no necessity of having it; that it is not a question of the value
of the property to the State for use of a public road or the necessity of the State to have
such land, nor its necessity to the owner; nor can the value of said property be enhanced
or increased by an unwillingness on the part of the landowner to sell it, or because the
State may need the same for use of a public road.
You are further instructed that the true measure of damages to the residue of the
landowner's property by reason of the construction of said highway in question, from all
of the evidence in this case, is the difference between the market value of the property
claimed to be damaged thereby immediately before and immediately after the improvement was made.
Counsel for the property owner objected that the instruction "talks about reasonable cash
market value of land actually taken. This goes against all common practices. They don't do it on a
cash market basis." Id. at 696, 166 S.E.2d at 124.
"Cash" was the objectionable term. Unfortunately, the land owner's attorney offered an instruction which began: "The Court instructs the jury that in arriving at the fair and reasonable
cash market value of the land and improvements being actually taken, and the true measure of
damages to the residue * * *." (Italics supplied by Court) Id. at 696, 166 S.E.2d. at 125.
The court implicitly conceded that the "cash" valuation concept was erroneous, but held that
the giving of the State's instruction did not constitute prejudicial error since defense counsel invited the error by embodying the same erroneous concept within his instructions. See Nesbitt v.
Flaccus, 149 W. Va. 65, 138 S.E.2d 859 (1964); Dangerfield v. Akers, 127 W. Va. 409, 33 S.E.2d 140
(1945); Foard v. Harwood, 113 W. Va. 619, 169 S.E. 465 (1933).
233 W. VA. R. Civ. P. 51; W. VA. T.C.R. VI; Earp v. Vanderpool, 232 S.E.2d 513 (W. Va. 1977);
Mollohan v. Black Rock Contracting, Inc., 235 S.E.2d 813 (W. Va. 1977).
134
235
136

255 S.E.2d 552 (W. Va. 1979).
227 S.E.2d 210 (W. Va. 1976).
255 S.E.2d at 555.

https://researchrepository.wvu.edu/wvlr/vol85/iss1/6

32

Farrell: Communication in the Courtroom: Jury Instructions

JURY INSTRUCTIONS

1982]

plain error involved. The prejudice test adopted by the court appears to be
entirely dependent upon3 7the extent of harm visited upon the client as a result
of the lawyer's blunder.1

F. Objection For Failure To Give an Instruction
A different standard of objection specificity applies when counsel objects
to the court's refusal to give an instruction. Both Rule 51 and West Virginia
Code § 56-6-19 appear to require the same level of objection specificity to the
giving of or the refusing to give an erroneous instruction. The West Virginia
Supreme Court of Appeals liberally interpreted these standards to permit
counsel to satisfy the burden of objection specificity to the court's refusal to
give an instruction by merely stating "objection" or "exception" following the
court's refusal of an instruction.3 8'
The West Virginia Supreme Court of Appeals reasoned that more specificity to the rejection objection would be "mere duplication or argument."3 9 The
purpose of the objection is to give the trial court an opportunity to correct the
error. The inconsistency of this interpretation is disturbing. If the refusal to
give an instruction constitutes error or even "plain error," then the trial judge
is entitled to a distinctly stated objection articulating why his action is wrong.
to preThe Earp rule which permits the words "objection" and "exception"
40
serve the appellate record is wrong and should be changed.
G. ErroneousInstructions: Harmless and Invited Error
West Virginia recognizes three classifications of instructional error: harmless, invited and prejudicial. The giving of an erroneous instruction raises a
presumption of prejudice.' 4 ' However, this presumption is overcome when it
1" The West Virginia Supreme Court of Appeals held that the client's interest must be
protected:

However, we cannot ignore the "plain error" exception because our basic philosophy
that lawyer errors should never be allowed to prejudice litigants' rights to fair trials demands that we have the opportunity to examine grossly erroneous trial court actions

regarding instructions. We stated in Earp, that "[wihere an error respecting an instruction is not preserved by compliance with Rule 51 of the West Virginia Rules of Civil

Procedure but is obvious and substantially affects the fairness and integrity of the trial
proceeding, the interests of justice may mandate the exercise of this Court's discretionary authority to note plain error." The court found that the trial court had given no
instruction on the issue upon which defendants sought to defend or to recover from
plaintiff despite detailed testimony on the issue, and held this to be plain error.
Mollohan, 235 S.E.2d at 815.
18 Earp v. Vanderpool, 232 S.E.2d 513 (W. Va. 1977).
139 Id. at 518.
140

Consistency is the hallmark of any stable society. Stare decisis grew from the belief that

predictability of law is important to its stability. A consistent application of Rule 51 and § 56-6-19

would enhance the quality of instruction practice since the judge would have a better opportunity
to correct a reversible error.
1 State v. Romine, 272 S.E.2d 680 (W. Va. 1980); State v. Mason, 249 S.E.2d 793 (W. Va.
1978); Orndoff v. Rowan, 156 W. Va. 205, 192 S.E.2d 220 (1972); Hollen v. Linger, 151 W. Va. 255,
151 S.E.2d 330 (1966).
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appears the jury could not have been misled by a "harmless" error. The doctrine of harmless error is firmly established in West Virginia by statute, court
rule and court decision. 42 Our court will historically classify errors as harmless
if.they are considered technical,1

43

incomplete, 144 abstract, 145 or given in a case

where the verdict is clearly supported by the evidence, notwithstanding the
erroneous instruction. 46 In determining harmlessness, the court must ask
whether the substantial rights of the parties have been affected in accord with
Rule 61. If the substantial rights have not been affected, Rule 61 states that
the error is harmless:
[n]o error.., or defect in any ruling or order or in anything done or omitted
by the [trial] court or by any of the parties is ground for granting a new trial or
for setting aside a verdict ... unless refusal
to take such action appears to the
14
court inconsistent with substantial justice.
Harmless error is another example of the appellate court's balancing the
interests of the parties. Experienced counsel, attempting to sustain the trial
court's verdict and faced with the undeniable presence of error in the trial
process, should design the appellate brief and oral argument to persuade the
West Virginia Supreme Court of Appeals that the error was harmless. Inexperienced counsel will attempt to defend and distinguish the erroneous conduct
to the detriment of the client. If the error exists, counsel should argue that it
did not affect the substantial rights of the parties and give the appellate court
the benefit of sound reasoning as to why it should be classified as harmless.
This technique of appellate advocacy is often used in cases*where the verdict is
142 W. VA. R. Civ. P. 61; W. VA. CODE §§ 58-1-2, 58-1-3, 62-2-20 and 62-2-11 (Supp. 1982);
Jennings v. Smith, 272 S.E.2d 229 (W. Va. 1980); Carper v. Kanawha Banking & Trust Co., 157 W.
Va. 477, 207 S.E.2d 897 (W. Va. 1974); State Rd. Comm'n v. Bowling, 152 W. Va. 688, 166 S.E.2d
119 (1969); State v. Riley, 151 W. Va. 364, 151 S.E.2d 308 (1966); Boggs v. Settle, 150 W. Va. 330,
145 S.E.2d 446 (1965); Merchants' Nat'l Bk. v. Ralphsnyder, 113 W. Va. 480, 169 S.E. 89 (1933);
Zirkle v. Moore, Keppel & Co., 110 W. Va. 535, 158 S.E. 785 (1931); State v. Musgrave, 109 W. Va.
247, 153 S.E. 515 (1930); Homer v. Life, 76 W. Va. 231, 85 S.E. 249 (1915).
143 Lancaster v. Potomac Edison Co., 156 W. Va. 218, 192 S.E.2d 234 (1972); State Rd.
Comm'n v. Bowling, 152 W. Va. 688, 166 S.E.2d 119 (1969).
144 See, e.g., Lancaster, 156 W. Va. at 218, 192 S.E.2d at 234; Nesbitt v. Flaccus, 149 W. Va.
65, 138 S.E. 859 (1964); Lawrence v. Nelson, 145 W. Va. 134, 113 S.E.2d 241 (1960).
145 State v. Gangwer, 286 S.E.2d 389 (W. Va. 1982); Wilson v. Edwards, 138 W. Va. 613, 77
S.E.2d 164 (1953); Underwood v. Goff, 131 W. Va. 662, 49 S.E.2d 860 (1948); Browning v. Monongahela Transp. Co., 126 W. Va. 195, 27 S.E.2d 481 (1943); Deitz v. Nicholas County Court, 122 W.
Va. 296, 8 S.E.2d 884 (1940); Jones v. Smithson, 119 W. Va. 389, 193 S.E. 802 (1937); Weese V.
Rosencrance, 116 W. Va. 569, 182 S.E. 570 (1935); Wiseman v. Terry, 111 W. Va. 620, 163 S.E. 425
(1932); State v. Bailey, 103 W. Va. 605, 138 S.E. 202 (1927); Reiser v. Lawrence, 96 W. Va. 82, 123
S.E. 451 (1924); Bond v. Baltimore & 0. R. R. Co., 82 W. Va. 557, 96 S.E. 932 (1918); Runnion v.
Morrison, 71 W. Va. 254, 76 S.E. 457 (1912); Teel v. Coal & Coke Ry. Co., 66 W. Va. 315, 66 S.E.
470 (1909).
148 Akers v. Norfolk & W. Ry. Co., 112 W. Va. 388, 164 S.E. 413 (i932); Burner v. Smith Coal
Co., 107 W. Va. 158, 147 S.E. 545 (1929); Neal v. Bluefield, 105 W. Va. 201, 141 S.E. 779 (1928);
Bennett v. Dayton, 102 W. Va. 197, 135 S.E. 13 (1926); State v. Blackwell, 102 W. Va. 421, 135 S.E.
393 (1926); Reilly v. Nicoll, 72 W. Va. 189, 77 S.E. 897 (1913); State v. Davis, 68 W. Va. 142, 69
S.E. 639 (1910); Davis v. Webb, 46 W. Va. 6, 33 S.E. 97 (1899); Boggess v. Taylor, 47 W. Va. 254,
34 S.E. 739 (1899); Bank of Huntington v. Napier, 41 W. Va. 481, 23 S.E. 800 (1895).
"17 W. VA. R. Civ. P. 61.
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clearly supported by the evidence, notwithstanding the presence of an erroneous instruction. For example, in State v. Mason,148 the State of West Virginia
offered the following instruction in its case against Dennis Eugene Mason:
[t]he court instructs the jury that a person is presumed to intend that which
he does or which is the immediate or necessary consequence of his act; and if
the jury believes from all the evidence in this case beyond a reasonable doubt
that the defendant, without any or upon very slight provocation, struck the
deceased with his fist and feet thereby giving him a mortal wound from which
he died, he, the said Dennis Mason, is prima facie guilty of an unlawful and
malicious killing and the necessity rests upon him of showing extenuating circumstances or the circumstances appear from the case made by the State, he is
guilty of murder in the second degree.149 (Italics supplied by court)
Defense counsel argued correctly that no evidence was in the record showing the victim suffered or died from a mortal wound. On the contrary, the
state's pathologist testified that the cause of death was drowning and that the
deceased suffered a superficial head wound prior to drowning. The West Virginia Supreme Court of Appeals held that the instruction was erroneous. However, the court classified the instruction as harmless error since Mr. Mason was
convicted of voluntary manslaughter, not second degree murder.
A second example of harmless error is invited error.1 50 Chambers v.
Smith 51" involved a libel action by a principal and vice-principal of a high
school against the superintendent of schools. Both plaintiffs and defendant offered instructions which permitted the jury to decide from the evidence
whether malice existed. Plaintiffs prevailed in the trial court and defendant
assigned as error the giving of plaintiffs' instructions dealing with the issue of
malice. The court held that defendant could not complain since it did not object to plaintiffs' instructions below and it invited the error by offering three
instructions on the same issue. 15'
Invited error results when trial counsel fails to grasp the controlling legal
principles before the trial begins. In Chambers, the insufficiency and absence
of evidence of malice should have been apparent to counsel. Objections should
have been made at trial. Defendant might have been able to avail himself of
the plain error rule but for the fact that his counsel submitted instructions on
the same issue without an evidentiary predicate to support it.
145

249 S.E.2d 793 (1978).

149Id. at 798.
I" Chambers v. Smith,

157 W. Va. 77, 198 S.E.2d 806 (1973); Nesbitt v. Flaccus, 149 W. Va.
65, 138 S.E.2d 859 (1964); Lambert v. Goodman, 147 W. Va. 513, 129 S.E.2d 138 (1963); Sutherland v. Kroger Co., 144 W. Va. 673, 110 S.E.2d 716 (1959); Toler v. Cassinelli, 129 W. Va. 591, 41
S.E.2d 672 (1947); Dangerfield v. Akers, 127 W. Va. 409, 33 S.E.2d 140 (1945); See, e.g., State v.
McCourt, 283 S.E.2d 918, 920 (W. Va. 1981); State v. Myers, 222 S.E.2d 300, 305 (W. Va. 1976);
Preston County Coke Co. v. Preston County Light & Power Co., 146 W. Va. 231, 119 S.E.2d 420
(1961); Overton v. Fields, 145 W. Va. 797, 117 S.E.2d 598 (1960); Hartley v. Crede, 140 W. Va. 133,
82 S.E.2d 672 (1954); Matthews v. Cumberland & Allegheny Gas Co., 138 W. Va. 639, 77 S.E.2d
180 (1953); Morrison v. Roush, 110 W. Va. 398, 158 S.E. 514 (1931); Chaney v. Moore, 101 W. Va.
621, 134 S.E. 204 (1926).
11 157 W. Va. 77, 198 S.E.2d 806 (1973).
19 Id. at 85, 198 S.E.2d at 811.
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H. Erroneous Instructions:PrejudicialError
Twelve major prejudicial errors with respect to jury instructions recur in
normal trial practice. These are generally identified as: confusing and misleading, misstatement of law, evidentiary predicate, incompleteness, repetitious,
conflicting, inconsistent, argumentative, undue emphasis, speculative, assumption of facts and legal issue submission. Incomplete and abstract instructions
can also be prejudicial but, more frequently, are classified as harmless error.
1. Confusing And Misleading Instructions. The phrase "confusing and
misleading" is frequently uttered by attorneys as a general objection to an instruction. Standing by itself, it is a worthless objection. It must be specifically
applied to the facts or law which confuses and/or misleads the jury. It is important to be able to distinguish between these two concepts. A confusing instruction can be prejudicial, but often is held to be harmless error. 153 As always, if the objecting party has been prejudiced by the erroneous instruction,
the court will reverse. Prejudice resulting from instructions occurs when:
1. the verdict returned by the jury is adverse to the objecting party;
2. the instructions read as a whole do not cure the error; and
3. the outcome of the trial may have been different but for the erroneous
instruction.
2. Instructions which Misstate the Law. Positive misstatements of law or
incomplete statements of law contained within instructions constitute prejudicial error."" In State v. McCourt,155 the legal error involved an instruction
wherein the court permitted the jurors to impose a personal standard, rather
than the legally defined standard, of reasonable doubt.1 56 In Burdette v. Maust
State v. Vance, 285 S.E.2d 437, 443-44 (W. Va. 1981); Donta v. Harper, 283 S.E.2d 921, 924
(W. Va. 1981); State v. Stone, 268 S.E.2d 50, 55 (W. Va. 1980); Whitaker v. Pauley, 154 W. Va. 1,
173 S.E.2d 76 (1970); See Kingdon v. Stanley, 215 S.E.2d 462 (W. Va. 1975); Ellison v. Wood &
Bush Co., 153 W. Va. 506, 170 S.E.2d 321 (1969); State Rd. Comm'n v. Bowling, 152 W. Va. 688,
166 S.E.2d 119 (1969); Mitchell v. Virginian Ry. Co., 116 W. Va. 739, 183 S.E. 35 (1935).
S5'State v. McCourt, 283 S.E.2d 918 (W. Va. 1981); Burdette v. Maust Coal & Coke Corp., 222
S.E.2d 293 (W. Va. 1976); State v. Starr, 216 S.E.2d 242 (W. Va. 1975); Salerno v. Manchin, 213
S.E.2d 805 (W. Va. 1974); State v. McArdle, 156 W. Va. 409, 194 S.E.2d 174 (1973); State v. Collins, 154 W. Va. 771, 180 S.E.2d 54 (1971); Yates v. Mancari, 153 W. Va. 350, 168 S.E.2d 746
(1969); Sydenstricker v. Vannoy, 151 W. Va. 177, 150 S.E.2d 905 (1966).
185 283 S.E.2d 918 (W. Va. 1981).
" Id. at 919. The two reasonable doubt instructions offered by the State, over McCourt's
objections, read, respectively, as follows:
The Court instructs the jury that to prove beyond a reasonable doubt does not mean
that the State must make the proof by an eye witness or to a positive and absolute
certainty. This measure of proof is not required in any case. If, from all the evidence, the
jury only believes it is possible, or that it may be, or that perhaps the Defendant is not
guilty, this degree of uncertainty alone would not amount to such a reasonabledoubt as
to entitle the Defendant to an acquittal.All that is required for a conviction is that the
jury should believe from all the evidence beyond a reasonable doubt that the Defendant
is guilty. (Emphasis added [by Court])
The Court instructs the jury that the accused is presumed to be innocent and that such
presumption goes with him through all the stages of the trial until the State, upon which
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Coal & Coke Corp., 57 the defendants omitted one element of the law regarding
borrowed servants. At first blush, the omission appeared insignificant, but because the law presumes that the right to control employees remains with the
general employers, the omitted language regarding relinquishment of control
became critical.' 58 Misstatements of law can occur with respect to both liability
and damage issues. In Salerno v. Manchin,159 the misstatement of law involved
an instruction which prohibited the jury from considering financial or pecuniary loss within the ten thousand dollar "fair and just" section of the thenexisting Wrongful Death Act."'0
3. Evidentiary Predicate for Instructions. Evidentiary predicate is a
coined phrase which describes the quantum of evidence necessary to authorize
a jury instruction. Since 1894, the presence of "slight evidence" in the record
has been sufficient to require the trial judge to give the proffered instruction.,,
The new majority of the West Virginia Supreme Court of Appeals' 2 has refused to use or abolish the illogical "slight evidence" rule. In its place, it has

the burden of proof rests, has shown beyond a reasonable doubt, that the Defendant is
guilty. A doubt engendered by sympathy or by a dislike to accept the responsibility of
convicting the Defendant is not a reasonable doubt. The law does not require proof
amounting to an absolute certainty, nor proof beyond all possibility of mistake. If, after
having carefully and impartially heard and weighed all the evidenze, you reach the
conclusion that the Defendant is guilty with such degree of certainty that you would
act upon the faith of it in your own most important and critical affairs, then the evidence is sufficient to warrant a verdict of guilty. (Emphasis added [by Court]).
157 222 S.E.2d 293 (W. Va. 1976).
"' The following instruction offered by defendants was prejudicial and erroneous because it
misstated the law:
The Court instructs the jury that when one employer borrows employees from another and uses them in the borrower's own business and controls their services, such
employees are the agents of the borrower and not the lender, and the borrower is liable
for their acts, and the lender is not liable for them.
The Court, therefore, instructs the jury in this case that if you believe from all the
evidence that Gauley Coal and Coke Company borrowed surveys and engineers from
Cherry River Coal and Coke Company, Summersville Coal Company or Maust Coal and
Coke Company, and if Gauley controlled and directed their work during such times, then
Gauley would be responsible for their acts, and Maust and/or Summersville would not be
so responsible.
222 S.E.2d at 299. The controlling law regarding the borrowed servant doctrine is found in American Tel. & Tel. Co. v. Ohio Valley Sand Co., 131 W. Va. 736, 50 S.E.2d 884 (1948). That doctrine
requires that a general employer shall remain liable for the negligent act of his servant unless it
affirmatively appears that he has completely relinquished control of the servant's conduct from
which the negligence arose to the person for whom the servant is performing a special service. The
failure to include within the proffered instruction language showing the affirmative relinquishment
of control was critical and its absence prejudicial.
159 213 S.E.2d 803 (W. Va. 1974).
160 The Salerno case was tried in December, 1972, more than nine years after the Supreme
Court decided Lester v. Rose, 147 W. Va. 575, 130 S.E.2d 80 (1963), which held that pecuniary loss
could be considered in connection with the first $10,000.00 award as well as in excess of the
$10,000.00 award available under the Wrongful Death Act. The instruction clearly did not state
the law and, therefore, was reversible error.
161 Carrico v. W. Va. C. & P. Ry., 39 W. Va. 86, 19 S.E. 571 (1894).
162 See note 29. Chief Justice Thomas B. Miller, Justice Sam R. Harshbarger and Justice Darrell R. McGraw.
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resurrected the "competent evidence" rule.16 3 Since the court has not defined
the quantum requirements of the "competent evidence" rule, the slight evidence rule controls. Adding to the confusion are other descriptions of the rule,
examples of which include:
1. [A]ny appreciable evidence tending to support the theory of an
instruction .... 11
2. The court must give the instruction "no matter how slight and inconclusive
the evidence may be."' 65
3. Competent evidence tending to support a pertinent theory in the
case ....ISO
4. "[A] court need not withhold an instruction for paucity of evidence. If there
be any, tending in any appreciable degree to establish the hypothesis . .. ."7

The trial judge's decision to reject an instruction for a lack of evidence
would be easy but for this state of confusion about the quantum requirements
to require that the instruction be given. The West Virginia Supreme Court of
Appeals has had no trouble stating the negative of the proposition. The refusal
to instruct is proper when there is "no evidence,"1 8 "no pretense,' 69 "not a

13 See, e.g., Blackburn v. Smith, 264 S.E.2d 158 (W. Va. 1980); McMillen v. Dettore, 242
S.E.2d 459 (W. Va. 1978).
1" Barna v. Gleason Coal Co., 83 W. Va. 216, 216, 98 S.E. 158, 160 (1919). The quantification
of "appreciable evidence" was addressed in State v. Allen, 131 W. Va. 667, 675, 49 S.E.2d 847, 851
(1948):
[3,4] The word "appreciable" seems to have a definite legal meaning. " 'Appreciable'
means capable of being estimated; perceptible" and has been defined as "capable of being estimated; perceptible; as an appreciable quantity." 3 Words and Phrases, Perm. Ed.,
page 782. Black's Law Dictionary, 3d Ed. 128. In Ketterman v. [DryFork] Railroad Co.,
48 W. Va. 606, 615, 37 S.E. 683, 687, where a motion to strike the evidence was involved,
and where the question of the meaning of the word "appreciable" or "appreciably" was
also involved, Judge Brannon, in speaking for the Court, said: "I answer that the evidence must be such as would forbid the court from setting the verdict aside. If that
evidence is so weak as not to carry the case in favor of him who bears the burden of
proof, so that a verdict based upon that evidence ought to be set aside, the court commits no error in sustaining a motion to exclude, because after verdict the same question
comes to the court upon a motion for a new trial. Why go through with the formality of a
verdict simply to set it aside?"
This language was correct, as applied to the case then before the Court. But, we do
not think it has ever been applied in determining whether or not an instruction should
be given either in a civil or criminal case, where a theory was advanced, and testimony
introduced thereon which was appreciable, or which required consideration or was capable of being estimated. Under modern practice a motion to strike the evidence should be
sustained, where, if a jury found a verdict based on that evidence, the same would have
to be set aside, but, in our opinion, such a rule is not applicable to the question of giving
an instruction as to which there is appreciable evidence sustaining the theory presented
thereby.
165Orander v. Stafford, 98 W. Va. 499, 503, 127 S.E. 330, 331 (1925).
' State v. Foley, 128 W. Va. 166, 187, 35 S.E.2d 854, 864 (1945), quoting from State v. Alie,
82 W. Va. 601, 602, 96 S.E. 1011, 1012 (1918).
"1 State v. Clifford, 59 W. Va. 1, 18, 52 S.E. 981, 988 (1906), overruled on other grounds,
State v. Lawson, 128 W. Va. 136, 36 S.E.2d 26 (1945).
'" See supra note 109.
" State v. Greer, 22 W. Va. 800 (1883).
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particle of evidence," 1 0 "not the slightest evidence."1 11

Regardless how it is named, the "competent/slight evidence" rule is illogical, difficult to apply and inconsistent with the just, speedy and inexpensive
determination of every action. 1 2 A historical review of the development of the
"slight evidence" rule shows that it replaced the rule which required that an

instruction could not be given unless there was sufficient evidence, based on

that instruction alone, to support a verdict in favor of the offering party.1 3 In

Bloyd v.Pollock17 4 Judge Green wrote a sixty page opinion dissecting the factual proof in which he declared that the three instructions offered by the defendant should not have been given and the actions of the trial court would
have constituted prejudicial error but
for the wisdom of the jury which re15
turned a verdict in favor of plaintiff. 7

The evidentiary predicate rule adopted in Bloyd and dispatched in Carrico v. West Virginia Central & Pacific Railway"6 had an appealing logic to it.

The Bloyd court considered the slight evidence rule to be an "absurdity" since
the trial court would be compelled to set aside a verdict based7 upon instructions given to the jury without sufficient evidentiary support.1 7
With express deference to the logic of Bloyd, the Carrico court adopted
the prevailing rule that the quantum of evidence necessary to support an instruction is considerably less than the amount of evidence necessary to support
a verdict. 17s The unreasonableness of this rifle has been described as "folly" by
170State v. Thompson, 21 W. Va. 741 (1882).

State v. McDonie, 96 W. Va. 219, 123 S.E. 405 (1924).
W. VA. R.Civ. P. 1.
'73Bloyd v. Pollock, 27 W. Va. 75 (1885).

171

172

174

Id.

175Id. at 139.

17639 W. Va. 86, 19 S.E. 571 (1894).
17727 W. Va. at 139.
We will now consider the various acts of the judge pending the trial and determine
whether the defendants were prejudiced by any of them. The three instructions given by
the Court to the jury at the instance of the plaintiff were clearly right being in accord
with the principles above laid down. A number of the instructions asked by the defendants were based upon a hypothesis, which there was no evidence to sustain. All such
instructions were properly rejected. Even had there been some evidence tending to support any one of these hypotheses, yet, if the weight of the evidence was so strong against
such hypothesis, that the court would have been compelled to grant the plaintiff a new
trial on the ground that the verdict was contrary to the weight of the evidence, if the
jury had rendered a verdict in favor of the defendants, apparently based on the assumption that the hypothesis was true, yet the court ought to have refused such instruction.
For it would be an absurdity on the part of the court after instructing a jury, if they
believed certain facts, to find for the defendants, to set aside a verdict for defendants
which the jury were induced to find by its own instruction. If therefore the court believes, that the hypothesis, on which an instruction is based, is supported by some evidence, but that the weight of the evidence is so strongly against the hypothesis that the
court would set aside a verdict based on the truth of such hypothesis, it ought not to
grant any instruction based on such hypothesis. (Emphasis supplied)
17839 W. Va. at 100, 19 S.E. at 576.
But it is said that the instruction is irrelevant and abstract, as no evidence tends to show
the hypothesis contained in it, that it was at all in the defendant's power to save Carrico.
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our court as recently as 1976.179 Since the characterization of the rule as
"folly," the West Virginia Supreme Court of Appeals has refused to use the
phrase "slight evidence" and has opted for cosmetically appealing "competent
evidence" rule. Black's Law Dictionary defines competent evidence as "[t]hat
which the very nature of the thing to be proven requires as the production of a
writing where its contents are the subject of inquiry."180 Competency of evidence measures its quality not quantity. The court must not hide behind
empty rephasings of a bad rule; rather, it must abolish the "slight evidence"
rule.
The rationale for the "slight evidence" rule is discernible but not compelling. Carrico involved a personal injury action against the railroad. The contested instruction involved the application of the "last clear chance" doctrine
to the facts.""1 Even though the Carrico court recognized that the evidence of
The evidence of Kalbaugh, mentioned a few lines back, with the addition that Kalbaugh
said he had no time at all, from his sight of Carrico's arm out of the window, to do more
than shout to him "Look out!" is the evidence touching this instruction. Kalbaugh's evidence and his credit were before the jury. Weak to show the postulate of the instruction,
it seems to me, it is true. And I am aware that Bloyd v. Pollock, 27 W. Va. 75, holds
that an instruction ought not to be given either when there is no evidence tending to
sustain the state of facts stated in it, or when, though there is some evidence tending to
do so, yet it is so weak that it would be the duty of the court to set aside a verdict as
contrary to the weight of evidence if based solely on the assumption that the fact supposed in the instruction was in fact true. This propositionseems logical, and has given
me some question about this instruction. In a plain case of total absence of evidence to
make out the supposed case the court may well refuse the instruction, but where there is
evidence tending to do so, however little its weight may appear to the court to be, it is
best to give it. (Emphasis supplied)
17 King v. Bittinger, 231 S.E.2d 239, 242 n.2 (W. Va. 1977). Justice Flowers penned an interesting footnote in this case in which he admitted that the court considered the "slight evidence"
rule folly but refused to abolish it in favor of the "sufficient evidence" rule.
We are impressed by the rationale of our sister State as to the folly of requiring an
instruction on the basis of evidence so slight that a court would be compelled to reverse a
verdict based upon it, but we choose not to disturb a considerable line of West Virginia
precedent on this occasion. The Virginia Court in Chesapeake & 0. Ry. Co. v. F.W.
Stock & Sons, 104 Va. 97, 108, 51 S.E. 161, 165 (1905), said:
'It is true that what is known as the 'scintilla doctrine' has heretofore prevailed in
this state, by force of which courts have been required to give instructions, though
the evidence by which they were to be supported was such that a verdict founded
upon it could not be maintained. In other words, a trial court might, under what is
known as the 'scintilla doctrine,' be reversed for failure to give an instruction
which rightly propounded the law, and then be again reversed for sustaining a
verdict in obedience to the instruction, because not supported by sufficient evidence. Such a doctrine does not seem consonant with reason, nor promotive of
good results in the administration of justice.'
:so BLACK'S LAW DIcTIoNARY 257 (rev. 5th ed. 1979).
' Carrico v. W. Va. Cent. & Pac. Ry., 39 W. Va. at 99, 100, 19 S.E. at 575. Instruction No. 8
tendered by plaintiff was disputed. The instruction read:
The court instructs the jury that, even if they believe from the evidence that the plaintiff
was guilty of negligence, and that the negligence may have contributed to the injury, yet,
if the jury further believe from the evidence that the negligent position of said plaintiff
was known to the defendant, or its servants, and that with such knowledge that injury to
the plaintiff could then have been prevented by the use of care and diligence on the part
of said defendant or its servants, then the plaintiff's negligence will not excuse or relieve
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last clear chance was insufficient, it adopted the new standard that a trial court
may not refuse an instruction where any evidence tending to support the thepry is present. Unfortunately, this rule seems to exist and flourish notwithstanding infirm legal underpinning. The Carrico court was intent on resolving
a case which had been tried to a jury twice, each time resulting in a substantial
verdict for plaintiff.
Although it is clear that the Carrico court did not expressly overrule
Bloyd,18 2 the implicit death knell of the Bloyd doctrine was eventually confirmed in State v. Clifford.1 83 Clifford denied the trial judge any right to weigh
the evidence supporting a proposed instruction. The trial court's sole function
regarding the sufficiency of the evidence was to determine that some evidence
existed which would tend to support the instruction.8 4 This artificial limitation on the power of the trial judge is inconsistent with the orderly administration of justice. Clifford's rationale suggests that only the supreme court of apof
peals has the right to pass upon the propriety of the instruction
1 8 5complained
and the sufficiency of the evidence supporting the instruction.
Incredibly, the Clifford court sanctioned a system which permits a judge to
reverse the jury's verdict for insufficiency of evidence after the verdict but not
to prevent injustice by denying an instruction for insufficiency of evidence
before the verdict.18' Does a compelling constitutional basis exist for this inconsistent, cautionary, time wasting approach mandated by Clifford? The Clifthe defendant from liability.

,82 Shepard's records Carrico as distinguishing, but not overruling Bloyd. SHEPARD'S WEST
VIRGINIA CITATIONS 209 (1958).
183 59 W. Va. 1, 52 S.E. 981 (1906).
184 59 W. Va. at 18, 52 S.E. at 988.

In determining what instructions should be given the court does not consider the
weight of any evidence. It simply lays down rules for the analysis and applications
thereof by the jury. It is enough that there is evidence appreciably tending to prove or
establish a certain theory of a case, however slight the degree of its weight. And a court
need not withhold an instruction for paucity of evidence, if there be any, tending in any
appreciable degree to establish the hypothesis embodied in the instruction.
185 59 W. Va. at 19, 20, 52 S.E. at 989:
Therefore this court must say whether it is the duty of the trial court to determine,
in passing upon the propriety of the instruction complained of, to weigh the evidence
and see whether it will sustain the hypothesis presented by the instruction. To so hold
would put it in the power of the court to take any case from the jury, when the evidence
on one side seems to be too weak to sustain a verdict in favor of that side, and this,
without any motion or application for such action by either of the parties. Since the
parties are content to proceed in the exercise of their constitutional right of trial by jury,
however weak their respective cases may be, it seems that an interference by the court,
upon its own motion, would be a virtual denial of such right. Until the court is asked to
interfere, its duty is merely to preside over the trial by the jury. Decision after decision
says the weight of the evidence during the progress of the trial, and until after verdict, is
for the jury and not the court, and any instruction or other action of the court, invading
the province of the jury, by direction as to the weight of the evidence, is cause of
reversal.
188 Id. The court reasoned that "[a]fter verdict, when the jury has completed its work and the
parties have had the benefit of the constitutional guaranty, the function of the court begins, upon
a motion to set aside the verdict for insufficiency of evidence."
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ford court allegedly balanced the constitutional right of trial by jury187 with
need for judicial economy and determined that the constitutional requirement
was paramount.188 This conclusion was wrong in 1906 and is wrong today.
The premise of Clifford that trial judges should not reject unsupported
instructions does not have a constitutional basis. Trial by jury is not absolute."89 Rejection of an instruction for insufficient evidentiary support does not
terminate a trial since the rejection of a tendered instruction merely forecloses
a jury verdict based upon the theory of liability or defense embodied therein.
The absence of an evidentiary predicate which is raised by a motion for a directed verdict similarly tests this issue. The verdict cannot be directed in a
West Virginia trial court unless the facts are undisputed and all reasonable,
legitimate inferences from the facts create only one reasonable conclusion.1 90
The federal rule is basically the same.1 91 As restrictive as these directed verdict
standards are, the "slight evidence" instruction rule is more harsh. The rule
suggests distrust of the trial judge's integrity, intelligence and judgment in
considering the sufficiency of evidence, which results in a timid, ineffective judiciary., 2 The National Conference of Trial Judges admonished its membership to reject unsupported instructions and not to fear reversal as a
187 The

guarantee of trial by jury is embodied in W. VA. CONsT. art. III, § 13, which provides:
In suits at common law, where the value and controversy exceeds twenty dollars exclusive of interest and costs, the right of trial by jury, if required by either party, shall be
preserved; and in such suit in a court of limited jurisdiction a jury shall consist of six
persons. No fact tried by a jury shall be otherwise reexamined in any case than according
to the rule of court or law.
In Bennett v. Perkins, 47 W. Va. 425, 35 S.E. 8 (1900), the Supreme Court of Appeals held that
once a party submits his facts and evidence before a jury impaneled to try the issue and the facts
of the opposing parties contradict each other, even in the slightest degree, then the jury, and not
the court, must resolve the issues of fact and weigh the evidence.
18 State v. Clifford, 59 W. Va. 1, 52 S.E. 981, 989 (1906).
The law regards jurors as being better calculated to weigh evidence than judges. A suitor
may prefer the judgment of twelve men upon the weight of his evidence to that of one
man upon the bench, and, however weak or strong his case may be upon the evidence, he
has the right to proceed with it before the jury until, upon some proper application, such
as a motion to direct a verdict, a motion to exclude evidence, or a demurrer to the evidence, the court has no right to interfere.
189 Equitable claims are not triable by a jury as a matter of right. Kwass v. Kersey, 139 W. Va.
497, 81 S.E.2d 237 (1954).
190 W. VA. R. Civ. P. 50. See Wager v. Sine, 201 S.E.2d 260 (W. Va. 1973).
9, FED. R. Civ. P. 50, See, e.g., Brady v. Southern Ry., 320 U.S. 476, 479-80 (1943):
When the evidence is such that without weighing the credibility of the witnesses there
can be but one reasonable conclusion as to the verdict, the court should determine the
proceeding by non-suit, directed verdict or otherwise in accordance with the applicable
practice without submission to the jury, or by judgment notwithstanding the verdict. By
such direction of the trial, the result is saved from the mischance of speculation over
legally unfounded claims.
1 Judicial morale is critically important to an effective system of justice. Ryan reports that
"[s]kill utilization emerges, in the minds of judges themselves, as the single most important element of the work environment." RYAN, ASHMAN, SALES & SHANE-DuBoW, AMERICAN TRIAL JUDGES
146 (1980). The weighing of evidence is the primary skill utilized by the trial judge. There is no
rational basis for blindfolding the trial judge during trial regarding the sufficiency of evidence
supporting proffered instructions.
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consequence. 9 3
The implementation of the "slight evidence" rule does require the inter-

9
4 the trial court jury
vention of judicial decision making. In King v. Bittinger,1

awarded a plaintiff five hundred forty-seven dollars and eighty-six cents

($547.86) in an action brought for injuries sustained when his vehicle was
struck in the rear by a truck driven by defendant. The instruction issue

presented involved the sufficiency of the evidence supporting an instruction on
contributory negligence.19 5 The plaintiff, Clarence King, was a rural postman
who was delivering mail to boxes along the highway at the time of the collision.
He testified that he had driven his vehicle completely off the highway onto the
berm prior to the collision. Joseph Bittinger, the defendant, did not controvert
these facts at trial. But Bittinger contended that an instruction regarding contributory negligence was proper since conflicting testimony had been given regarding the width of the berm and the visibility of the King vehicle from the
rear (600 feet versus 100 feet).
Moreover, the West Virginia Supreme Court of Appeals deduced that an
inference could be drawn from the conflicting evidence that the width of the
berm, coupled with the location of plaintiff's vehicle, might have constituted a

basis for contributory negligence.'

This conclusion seems unwarranted and

unreasonable. Without written opinion, Justices Caplan and Wilson stated that
they would have reversed the case for a new trial on damages alone rather than
19 7
following the majority's decision to reverse on both liability and damages. In
plain terms, two justices found no evidence of contributory negligence. Their
disagreement with the majority suggests dissatisfaction with the "slight evidence" rule.

Occasionally, our supreme court has engaged in circuitous reasoning to
vindicate an ineptly drafted instruction and achieve what it considers a socially
supra note 11, at 164.
The good trial judge will not be so cautious and sensitive about being reversed that
his instructions, although legally unassailable, will have little meaning to the jury ....
The fear of committing error by refusing to give a requested instruction sometimes
causes a judge to give more requested instructions than are necessary. Some attorneys
are artful in covering substantially the same point of law in separate instructions and
thus unduly emphasizing some issue favorable of their case. The judge must be alert to
this practice and give no more instructions than are required fully and fairly to explain
the law to the jury.
194 231 S.E.2d 239 (W. Va. 1977).
105 This opinion is a case study regarding how not to address an instruction issue by an appellate court. It begins by identifying the issue as: "the sufficiency of the evidence supporting an
193

THE STATE TRIAL JUDGE'S BOOK,

instruction on contributory negligence .

. . ."

Id. at 241. The opinion never reveals the actual text

of the contested instruction. The possible act of contributory negligence, stopping a vehicle on a
highway, is discussed, but the court advised that no instruction regarding the unlawful stopping of
a vehicle on a highway was offered. There is reference to counsel's description of a "blind curve"
followed by an admission that there is no evidence of a blind curve. We have an opinion reaffirming the "slight evidence" rule without ever providing any information about the text of the instruction which was sustained.
19" 231 S.E.2d at 242.
197 231 S.E.2d at 244.
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acceptable result. 9 s In Skeen v. C & G Corp.,199 plaintiff had purchased a mobile home manufactured by C & G Corporation and sold by an independent
dealer, Casto Trailer Sales, Inc. Upon occupying the mobile home, plaintiff discovered multiple defects including a hot water heater which did not work; a
ceiling light which flickered, made noise, burned dim and would not turn off; a
wall light which did not function; and an outside shell which transmitted an
electric shock upon contact. These defects were reported to Casto promptly.
Casto advised the plaintiff that one of his repairmen would stop and correct
the defects. The evidence disclosed that a repairman did arrive on the following day and confirmed the existence of each of the defects as alleged by plaintiff. The evidence was uncontradicted that the repairman did not physically
undertake any repairs. On the contrary, he advised plaintiff that he would return the following day.
At trial, the instruction regarding negligence offered by plaintiff was objected to by Casto's counsel on the basis that no evidence existed showing that
Casto's repairman "did undertake the repair or correction of such defects, if
any....
In reaffirming the "slight evidence" rule, the West Virginia Supreme Court
of Appeals cited Roberts v. Baltimore & Ohio Railroad Co:20 0 and Dangerfield
v. Akers 01 as the controlling precedents. The court employed definitional gymnastics by resort to Webster's International Dictionary and Black's Law Dictionary regarding the meaning of the word "undertake" to circumvent the uncontradicted evidence.2 0 2 Judge Berry's dissent properly criticized the
majority's manipulation of the "slight evidence" rule to validate an inept instruction."' No evidence supported the instruction. The instruction should
have been rejected or amended.
West Virginia law is inconsistent since it permits the existence of the
"slight evidence" rule for instructions and rejects the "scintilla rule" for the
directed verdict. 204 The "scintilla rule" was rejected as legal heresy shortly af-

'98In Skeen v. C & G Corp., 155 W. Va. 547, 185 S.E.2d 493, 497 (1971), the plaintiff offered
the following instruction:
The Court instructs the jury that if they believe from a preponderance of the evi-

dence that the plaintiff called the defendant, Caste Trailer Sales, Inc., for repair service
to this hot water heater, and that said employee was aware of any defective functioning
of the electrical system of the trailer; and that he thereafter did undertake the repair or
correction of such defects if any, then you may find that Cast Trailer Sales, Inc., was
negligent, and if you further find such negligence, if any, proximately caused the fire and
loss, then you may find for the plaintiff and against the defendant, Caste Trailer Sales,
Inc., unless you shall further find from a preponderance of the evidence that the plaintiff
himself was guilty of negligence with respect to any such defects which proximately contributed to the fire and loss.
109 Id. at 547, 185 S.E.2d at 493.
200 Roberts v. Baltimore & Ohio R.R. Co., 72 W. Va. 370, 78 S.E. 357 (1913).
201 Dangerfield v. Akers, 127 W. Va. 409, 33 S.E.2d 140 (1945).
202 155 W. Va. at 554, 185 S.E.2d at 498.
202 185 S.E.2d at 501.
204 Black defines "scintilla of evidence" as "[a] spark of evidence. A metaphorical expression
to describe a very insignificant or trifling item or particle of evidence . . . ."BLACK'S LAW Dic-
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ter the "slight evidence" rule was adopted. 2°5 Ketterman v. Dry Fork Railway 206 unequivocally rejects the proposition that a jury question is presented
by the presentation of a "scintilla of evidence." Orander v. Stafford 07 announced as plainly that it was not error to "refuse an instruction based on a
mere scintilla of evidence. ' 208 What is the difference between "slight evidence"
and a "scintilla of evidence"? There is no difference. The trial judge commits
error if he sends the case to the jury when only a scintilla of evidence is
presented. The same trial judge commits error unless he instructs the jury on a
theory supported by a scintilla of evidence.
The application of this rule has proved troublesome since "no evidence"

does not really mean no evidence. 20 It means no evidence cognizable by the

1207 (rev. 5th ed. 1979); Davis v. Cross, 152 W. Va. 540, 164 S.E.2d 899 (1968); Adams v.
Sparacio, 156 W. Va. 678, 196 S.E.2d 647 (1973); Beneficial Fin. Co. v. Collins, 150 W. Va. 655, 149
S.E.2d 221 (1966); Hicks v. New River & Pocahontas Cons. Coal Co., 95 W. Va. 17, 120 S.E. 898
(1924).
200 Ketterman v. Dry Fork R.R. Co., 48 W. Va. 606, 616, 37 S.E. 683, 688 (1900). This court
felt compelled to distinguish Carrico,without directly addressing the folly of rejecting the scintilla
rule and maintaining the slight evidence rule.
At one time in some of the courts, and perhaps in a very few to-day, a rule prevailed
known as the "scintilla of evidence rule"; meaning that verdict may be directed only
where there is no evidence whatever to support the party's case, and that where there is
even a scintilla of evidence it cannot be done. It may be claimed that the cases of Carrico
v. Railway Co., 35 W. Va. 389, 14 S.E. 12, and Guinn v. Bowers, 44 W. Va. 507, 29 S.E.
1027, lean towards that rule; but they do not explicitly approve it. It is very certain that
the great current of authority in England and America repudiate that rule. It is very
certain that the West Virginia cases and other abundant authority sustain the rule above
stated, that the evidence must not merely tend in some small degree to sustain a verdict,
but it must be sufficient to justify a verdict, to prove the case according to its nature, by
that degree of weight required by the law of evidence, not a mere color of weight. It will
be seen from 6 Enc. Pl.& Prac. 678, that the scintilla of evidence rule is not now the law.
"The old rule that a case must go to the jury if there is a scintilla of evidence has been
almost everywhere exploded. There is no object in permitting a jury to find a verdict
which a court would set aside as soon as found. The better and improved rule is, not to
see whether there is any evidence, - a scintilla, or crumb, dust of the scales, - but
whether there is any upon which a jury can, in any justifiable view, find for the party
producing it, upon whom the burden of proof is imposed." Connor v. Giles, 76 Me. 132,
134, cited in 2 Thomp. Trials, § 2249. The scintilla rule has been frequently condemned
in the United States Supreme Court. Commissioners v. Clark, 94 U.S. 284, 24 L. Ed. 59;
Railroad Co. v. Munson, 14 Wall. 448, 20 L. Ed. 867; Pleasants v. Fant, 22 Wall. 120, 22
L. Ed. 780. So, in Hillyer v. Dickinson, 154 Mass. 504, 28 N.E. 905, and 2 Thomp. Trials,
§§ 2248-2250. (Emphasis supplied)
Id.
How can a court be perceptive enough to recognize that a rule which is internally inconsistent be
rejected and still sanction the slight evidence rule?
2- 48 W. Va. 606, 37 S.E. 683 (1900).
207 98 W. Va. 499, 127 S.E. 330 (1925). Compare State v. Clifford, 59 W. Va. 1, 52 S.E. 981,
with Ketterman, 48 W. Va. 606, 37 S.E. 683.
203 Id. at 503, 127 S.E. at 331.
209 Parker v. Knowlton Const. Co., Inc., 210 S.E.2d 918 (W. Va. 1975); Orndoff v. Rowan, 156
W. Va. 205, 192 S.E.2d 220 (1972); Cross v. Noland, 156 W. Va. 1, 190 S.E.2d 18 (1972); Skeen v. C
& G Corp., 155 W. Va. 547, 185 S.E.2d 493 (1971); Groves v. Groves, 152 W. Va. 1, 158 S.E.2d 710
(1968); Lilly v. Taylor, 151 W. Va. 730, 155 S.E.2d 579 (1967); Hollen v. Linger, 151 W. Va. 255,
151 S.E.2d 330 (1966); Frye v. Norton, 148 W. Va. 500, 135 S.E.2d 603 (1964); Evans v. Farmer,
TXONARY
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West Virginia Supreme Court of Appeals. In Cross v. Noland,2 10 Mr. Cross

sued for personal injuries he sustained as the result of driving his automobile
into a freshly dug ditch located in a municipal alley. The defendant obviously
raised the standard defenses based upon the failure by Cross to observe the
ditch before impact. The trial court instructed the jury on the theories of contributory negligence and assumption of risk as they pertained to plaintiff. The
jury returned a verdict for defendant.
But the court reversed by substituting its judgment that no evidence existed to show that the plaintiff was guilty of contributory negligence or that he
assumed the risk. The appellate opinion does not recite whether evidence of
excessive speed, failure to keep a proper lookout or other possible misconduct
by plaintiff existed. Both the trial judge and jury believed misconduct occurred. It is difficult to reconcile the uneven application of the "slight evidence" rule to civil defendants when the appellate court applies it in this fashion. The analysis by the court appears to be result-oriented. In other words,
the court did not like the result so it substituted its judgment for that of the
trial court and jury while neither hearing the testimony nor observing the demeanor of the witnesses.
Another example of a classic case of appellate fact-finding contrary to the
trial judge and jury's view of the evidence occurred in the court's assault on
parental immunity. In Groves v. Groves,211 the predetermined result desired by
the West Virginia Supreme Court of Appeals was to maintain parental immunity. The case had been tried in the Circuit Court of Monongalia County and
resulted in a seventy-five thousand dollar ($75,000.00) verdict in favor of Richard Allen Groves against his father arising out of a bizarre automobile accident.212 The West Virginia Supreme Court of Appeals made a jury instruction
the scapegoat of its unwillingness to expand our jurisprudence to meet societal
needs. In Groves, the court cites the oft repeated distinction between negligence and willfulness adopted in Stone v. Rudolph.213 Parental immunity ex148 W. Va. 142, 133 S.E.2d 710 (1963); Payne v. Kinder, 147 W. Va. 352, 127 S.E.2d 726 (1962);
Henthorn v. Long, 146 W. Va. 636, 122 S.E.2d 186 (1961); Mulroy v. Co-Operative Transit Co., 142
W. Va. 165, 95 S.E.2d 63 (1956); Rees Electric Co. v. Mullens Smokeless Coal Co., 141 W. Va. 244,
89 S.E.2d 619 (1955); Ward v. Smith, 140 W. Va. 791, 86 S.E.2d 539 (1955); Wilson v. Edwards, 138
W. Va. 613, 77 S.E.2d 164 (1953); Kap-Text, Inc. v. Romans, 136 W. Va. 489, 67 S.E.2d 847 (1951).
210 156 W. Va. 1, 190 S.E.2d 18 (1972).

152 W. Va. 1, 158 S.E.2d 710 (1968), commented on in 70 W. Va. L. Rev. 461 (1968).
Richard Allen Groves was fifteen years of age at the time of his injury. He was driving a
truck owned by his father, the defendant, at 6:00 o'clock a.m. on State Route 73 in Monongalia
County, between Morgantown and Bruceton Mills. Plaintiff's version of the accident alleged that
the defendant was intoxicated and asleep just prior to the crash. The defendant was awakened by
a bump in the road and immediately gave the plaintiff "a wild look and grabbed the steering wheel
and placed his foot on the accelerator and increased the speed of the truck and caused the plaintiff
to lose control and drive it into a tree on the wrong side of the highway." 152 W. Va. at 7, 158
S.E.2d at 714. As a result, plaintiff spent four months as a patient in the hospital and an additional three months in the rehabilitation center at Charleston. Plaintiff had testified that his father
had frequently mistreated him when the father became intoxicated. The evidence was conflicting
on this point.
213 127 W. Va. 335, 32 S.E.2d 742 (1945). The Groves opinion cites with approval the Virginia
case of Thomas v. Snow, 162 Va. 654, 174 S.E. 837 (1934) and quotes the Thomas case, using this
211
22
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isted for negligent but not willful torts and the essence of the son's claim was
proof of willful misconduct. Amazingly, the West Virginia Supreme Court of
Appeals concludes, in one line, that a wild looking, intoxicated father who
seizes the steering wheel of the pickup truck driven by his fifteen year old son
and presses his foot to the accelerator, thereby causing a crash into a tree on
the wrong side of the road, was negligent rather than willful. Do these facts
present some "slight evidence" of willfulness? Reasonable minds could certainly agree that the father was guilty of willful, wanton and intentional
1
misconduct.
Perhaps the West Virginia Supreme Court of Appeals sub silento has replaced the "slight evidence" rule with a more meaningful standard since it has
not been cited in six years. 214 Professor Lugar's plea for clarification of this
anomaly has not been answered for thirty years.215 Now is the time to adopt a
rule which requires that every instruction be supported by sufficient evidence
to sustain a verdict on the theory embodied in the instruction.
4. Incomplete Instructions. The basic test for prejudicial error involving
an incomplete instruction is whether or not it has misled the jury.2 16 No objective standard exists as to what makes an instruction misleading. The analysis
goes beyond merely reviewing the contested instruction since the court measures misleadingness by review of all the instructions read as a whole. 217 The
incompleteness of the instruction generally occurs in the statement of the legal

language:
Negligence conveys the idea of heedlessness, inattention, inadvertence; willfullness and
wantonness convey the idea of purpose or design, actual or constructive. In some jurisdictions they are used to signify a higher degree of neglect than gross negligence. "In
order that one may be held guilty of willful or wanton conduct, it must be shown that he
was conscious of his conduct, and conscious, from his knowledge of existing conditions,
that injury would likely or probably result from his conduct, and that with reckless indifference to consequences he consciously and intentionally did some wrongful act or omitted some known duty which produced the injurious result.
152 W. Va. at 7, 158 S.E.2d at 713.
'4This assumes that the competent evidence rule announced in McMillen v. Dettore, 242
S.E.2d 459 (W. Va. 1978), requires more than slight evidence to support the instruction. In a per
curiam opinion, the court gave some indication that it might raise the quantum requirements:
"The amount of evidence to justify the giving of an instruction is not such an amount of evidence
as would guarantee a jury finding in favor of the party offering the instruction." State v. Adkins,
280 S.E.2d 293, 295 (W. Va. 1981).
21 Lugar, Applicability of Instructions to the Evidence, 54 W. Va. L. Rev. 268 (1952).
216 State v. Jeffers, 251 S.E.2d 227 (W. Va. 1979); State v. Lindsey, 233 S.E.2d 734 (W. Va.
1977); State v. Harlow, 137 W. Va. 251, 71 S.E.2d 330 (1952).
217 See, e.g., State v. Woods, 289 S.E.2d 500, 503 (W. Va. 1982); State v. Milam, 226 S.E.2d
433 (W. Va. 1976), wherein the court in syllabus point 6 stated the rule as follows: "When instructions are read as a whole and adequately advise the jury of all necessary elements for their consideration, the fact that a single instruction is incomplete or lacks a particular element will not constitute grounds for disturbing a jury verdict."
When incompleteness is cured by other instructions, the error is harmless. Lancaster v. Potomac Edison Co. of W. Va., 156 W. Va. 218, 192 S.E.2d 234 (1972); State v. Woods, 155 W. Va. 344,
184 S.E.2d 130 (1971); Nesbitt v. Flaccus, 149 W. Va. 65, 138 S.E.2d 859 (1964); Lawrence v. Nelson, 145 W. Va. 134, 113 S.E.2d 241 (1960).
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standard, rather than the hypothetical facts.2"
This "read as a whole" rule applies to permissive instructions but not to
binding instructions. 2.9 Although the technique of utilizing mandatory or binding instructions has been used for many years, many attorneys confuse the difference between permissive and binding instructions. Each binding instruction
must be complete in itself since it mandates that the jury find for one party or
the other. Therefore, unlike a permissive instruction, its language must embrace every hypothesis which is necessary to justify a verdict in favor of the
offeror and every theory or defense available to th6 opposing party. 220 When in
doubt, it is better practice to use the permissive "may" rather than the binding
mandatory "shall," "should" or "must." If a binding instruction ignores a vital
issue in the case, it should not be given even though the issue is addressed by
other instructions.22 1
An equally fundamental rule regarding completeness requires that each
instruction possess the standard component parts. Those component parts include the statement of the legal standard, statement of hypothetical facts and
the permissive or binding conclusion. If the factual component is omitted, the
instruction is termed "abstract. '22 2 Occasionally, counsel will succeed in having
the court charge the jury regarding his client's version of the facts, without
giving any legal standard.2 23 This is clearly erroneous and constitutes reversible
See, e.g., State v. Jeffers, 251 S.E.2d 227 (W. Va. 1979).
See State v. Key, 275 S.E.2d 924 (W. Va. 1981); Mountaineer Contractors, Inc. v. Mountain State Mack, Inc., 268 S.E.2d 886 (W. Va. 1980); State v. Parks, 243 S.E.2d 848 (W. Va. 1978);
Kingdon v. Stanley, 215 S.E.2d 462 (W. Va. 1975).
220 Addair v. Motors Insurance Corp., 157 W. Va. 1013, 207 S.E.2d 163 (1974); Penix v. Grafton, 86 W. Va. 278, 103 S.E. 106 (1920).
221 Shumaker v. Thomas, 108 W. Va. 204, 151 S.E. 178 (1929). Britton v. South Penn. Oil Co.,
73 W. Va. 792, 83 S.E. 525 (1914).
222 ContrastState v. Carter, 282 S.E.2d 277 (W. Va. 1981) with State v. Starr, 216 S.E.2d 242
(W. Va. 1975).
223 Notice the complete absence of any legal standard to measure the defendant's conduct and
the erroneous binding conclusion in this instruction from Addair v. Motors Ins. Corp., 157 W. Va.
1013, 207 S.E.2d. 163 (1974):
The Court instructs the jury that if you believe from a preponderance of the evidence
that the plaintiff's 1967 Model Chevrolet Tandem Truck was insured against loss by
collision by the defendant for damage to the truck in excess of $100.00 on September 8,
1969, and that on that date plaintiff's truck was damaged to the extent of several hundred dollars and that said damage over and above $100.00 was covered by the insurance
policy, and that the defendant was notified September 9, 1969, of the accident which
resulted in the damage to the truck and that the plaintiff took the truck to Cole Motor
Company at Bluefield, West Virginia, September 9, 1969, so an adjuster for the defendant could inspect the truck and that defendant's adjuster then informed the plaintiff
that said truck could be repaired quicker at Ron's Ford Sales at Bristol, Virginia, and
said adjuster obtained the permission of the plaintiff and caused said truck to be taken
to Ron's Ford Sales at Bristol, Virginia, to be repaired, but that Ron's Ford Sales did not
receive the authorization from the defendant to repair said truck until October 24, 1969,
and that said truck was not repaired, and plaintiff was not notified it had been repaired
until February 28, 1970, and if you further believe from a preponderance of the evidence
that said truck could and should have been repaired within 5 to 8 weeks after it was
delivered to Ron's Ford Sales, and that plaintiff was damaged as a direct and proximate
result thereof, then your verdict should be for the plaintiff in such amount as you believe
218
21

https://researchrepository.wvu.edu/wvlr/vol85/iss1/6

48

Farrell: Communication in the Courtroom: Jury Instructions
1982]

JURY INSTRUCTIONS

error. An abstract instruction will not cause reversible error unless it is misleading to the jury. The characteristic abstract instruction involves a bald
statement of law. 2'4 If the trial-court persists in permitting an abstract proposition of law to be submitted to the jury without connecting it to the facts, the
opposing party is entitled to an instruction which does state the facts which
should have been connected to the statement of law.225 Do not confuse an abstract proposition of law with a definition of legal concept. Definitions of burden of proof, reasonable care, negligence, proximate causation and criminal intent are frequently22 and preferably defined without specific reference to a
factual hypothesis.
5. Repetitive Instructions. A frequent device used by counsel is the submission of multiple instructions covering the same issue. This tactic is based
upon the premise that the trial judge is unlikely to reject all of the instructions
and, conceivably, might give more than one on the issue presented. Apparently,

from a preponderance of the evidence he was damaged by reason of loss of use of the
truck from the time it could have been and should have been repaired to February 28,
1970.
224 See State v. Gangwer, 286 S.E.2d 389 (W. Va. 1982); State v. Conrad, 280 S.E.2d 728 (W.
Va. 1981); Jordan v. Bero, 210 S.E.2d 618 (W. Va. 1974). The West Virginia Supreme Court of
Appeals, in Morrison v. Roush, 110 W. Va. 398, 158 S.E. 514, 516 (1931), described the following
instruction as "abstract, abstruse and confusing."
The court further instructs the jury that a person lawfully in a public highway may
rely upon the exercise of reasonable care by drivers of automobiles to avoid injury and
failure to anticipate omission of such care does not constitute contributory negligence,
and a person lawfully on the highway is not bound as a matter of law to be continuously
listening or looking to ascertain if automobiles or other vehicles are approaching, under
penalty that [if] he fails to do so and is injured, his own negligence will defeat the recovery of damages sustained.
Id.
The difference between prejudicial and non-prejudicial abstract instruction is in the eye of the
beholder. Compare the following non-prejudicial instruction with the one above. While reading this
instruction, observe the Supreme Court's explanation as to why this abstract instruction is not
prejudicial error:
Plaintiff's instruction No. 1 told the jury that: "* * * it is the duty of the defendant
corporation in the operation of its railroad, to keep the public highway at said crossings
over its tracks in repair and in reasonably safe condition for the normal use of the public
highway at said crossings." This instruction, though abstract, virtually follows the wording of Section 8, Chapter 40, Acts of the Legislature (1st Ex. Sess.), 1933, and the giving
of it constitutes no prejudicial error. Plaintiffs instruction No. 3, properly instructs the
jury as to the duty to keep a proper lookout by those in charge of the operations of a
locomotive when approaching a public highway crossing. Plaintiff's instruction No. 4, as
amended, instructs the jury as to the duty of the engineer in charge of a locomotive
engine, approaching a public highway crossing, and the duty of the fireman on the engine
when the engineer's view is obstructed by virtue of a curve in the tracks. Both of these
latter instructions are objectionable because they are in the abstract, but they are not
misleading or inapplicable to the case as pleaded in the declaration. Therefore, the giving
of these instructions is not reversible error.
Humphrey v. Virginian Ry. Co., 132 W. Va. 250, 274, 54 S.E.2d 204, 217 (1949), quoting Weese v.
Rosencrance, 116 W. Va. 569, 182 S.E. 570 (1935) and State v. Thomas, 110 W. Va. 192, 157 S.E.
162 (1929).
225 Collar v. McMullin, 107 W. Va. 440, 148 S.E. 496 (1929).
22 See, e.g., State v. Conrad, 280 S.E.2d 728 (W. Va. 1981)(reasonable doubt).
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few trial judges have been misled by this tactic since no case appears in the
reported appellate decisions where the court reverses upon the issue of repetitious instructions. On the contrary, the West Virginia Supreme Court of Appeals has repeatedly held
that it is not error for the trial judge to exclude
22 7
repetitious instructions.
6. Inconsistent Instructions. West Virginia has adopted the rule that inconsistent instructions, even if one of them states the law correctly, constitute
prejudicial error since it is impossible for the reviewing court to determine
upon which legal principle the verdict is based. 228 In Burdette v. Maust Coal &
Coke Corp.,229 the inconsistent instructions involved the determination of
proximate causation and concurrent negligence. Defendants Maust and Summerville offered a clearly erroneous instruction which advised the jury that if it
were uncertain as to which of several causes was the real cause of death, then
the plaintiffs had failed in their burden of proof. 2 0 The inconsistency arose
when plaintiffs offered their instruction properly stating the law regarding concurrent negligence. Even though every party is entitled to an instruction supported by "slight evidence," they are not entitled to inconsistent instructions
which would mislead the jury.
Recognition of inconsistent instructions is a difficult problem. Counsel
should group by legal subject matter his own instructions with those offered by
the opposing counsel and compare the competing charges to be communicated
to the jury. The inconsistency, if it exists, will involve the law-component of
the instruction.
For example, in State Road Commission v. Darrah,231 compare the inconsistent instructions on the proper measure of damages.2 2 The trial judge in
State v. Helmick, 286 S.E.2d 245 (W. Va. 1982); State v. Griffith, 285 S.E.2d 469 (W. Va.
1981); Royal Furniture Co. v. City of Morgantown, 263 S.E.2d 878 (W. Va. 1980); McMillen v.
Dettore, 242 S.E.2d 459 (W. Va. 1978); Kretzer v. Moses Pontiac Sales, Inc., 157 W. Va. 600, 201
S.E.2d 275 (1973).
228 See Burdette v. Maust Coal & Coke Corp., 222 S.E.2d 293, 298 (W. Va. 1976); State Rd.
Comm'n v. Darrah, 151 W. Va. 509, 153 S.E.2d 408 (1967); Quality Bedding Co. v. American Credit
Indemnity Co., 150 W. Va. 352, 145 S.E.2d 468 (1965); Penix v. Grafton, 86 W. Va. 278, 103 S.E.
106 (1920); Cobb v. Dunlevie, 63 W. Va. 398, 60 S.E. 384 (1908).
229 222 S.E.2d 293 (W. Va. 1976).

The offending instruction was No. 11 which read as follows:
The Court instructs the jury that where the evidence shows that any one of several
things may have caused the deaths of plaintiffs' decedents, for some of which Maust
and/or Summersville is responsible, and leaves it uncertain as to what was the real cause,
then the plaintiffs have failed to establish their case and you should find in favor of the
defendants, Maust and Summersville.
Burdette v. Maust Coal & Coke Corp., 222 S.E.2d 293, 298 (W. Va. 1976).
"1 151 W. Va. 509, 153 S.E.2d 408 (1967).
222 The inconsistent instruction offered by plaintiffs, No. 1, read as follows:
You are further instructed that just compensation means a fair and reasonable cash
market value of said land actually taken, which is the price that property will bring if
offered for sale by one who desires, but is not obligated to sell, and is purchased by one
who is in no necessity of having it; that is not a question of the value of the property to
the State for use of a public road or the necessity of the State to have such land, nor its
necessity to the owner; nor can the value of said property be enhanced or increased by an
2*0
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Quality Bedding Co. v. American Credit Indemnity Co.1 33 would certainly
have benefited from an instruction subject-matter comparison prior to giving
the instructions on fraud. Thig may be the best example of inconsistency because he gave the defendant's instruction that "fraud is never
presumed" and
'2 3
plaintiff's instruction that "a presumption of fraud exists. '

Although inconsistent instructions are generally deemed prejudicial because of their misleading effect upon the jury, one exception to the inconsistency rule appears to exist in criminal cases. 3 5 The West Virginia Supreme
Court of Appeals sanctioned the giving of inconsistent instructions where evidence was present supporting each of the instructions rejecting the state's contention that an entrapment instruction offered by defendant was inconsistent
with his defense that he did not participate in the marijuana transaction. The
court held that the state had introduced sufficient evidence to warrant an instruction based upon entrapment, notwithstanding defendant's theory that he
was not present and, therefore, could not have been entrapped.
The error of inconsistent instructions is also termed contradictory instructions.2 38 What semantical difference exists between an inconsistent and contra-

dictory instruction is left to the semanticists. In practice, our supreme court
has held that both contradictory and inconsistent instructions generally constitute prejudicial error.
unwillingness on the part of the landowner to sell it, or because the state may need the
same for use of a public road.
You are further instructed that the true measure of damages to the residue of the
landowner's property by reason of the construction of the said highway in question from
all of the evidence in the case, is the difference between the market value of the property
claimed to be damaged thereby immediately before and immediately after the improvement was made.
153 S.E.2d at 411.
Compare the state's concept above, which was legally correct, with defendants' instruction No. 1:
The Court instructs the jury that when private property is taken by the State Road
Commission under the exercise of the power of eminent domain, the law requires that
just compensation be paid to the landowner. Just compensation means a fair and full
equivalent for the loss sustained by the landowner. It would be unjust to the State if it
were required to pay more than the loss sustained by the property owner and it would be
unjust to the property owner if he should receive less than the full and fair equivalent of
his loss.
Just compensation is to be ascertained as of the date the State acquired the property, which in this case is November, 1963.
Just compensation in this case includes two separate issues which you as jurors must
determine: First, the fair market value of the land, improvements, and fixtures actually
taken by the State Road Commission; and second, the damages, if any, to the residue of
the property resulting from the taking and the construction of the highway less any benefits to be derived by such residue from the construction of the highway.
153 S.E.2d at 411.
233 150 W. Va. 352, 145 S.E.2d 468 (1965).
2- Id. at 358-59, 145 S.E.2d at 473.
235 State v. Adkins, 280 S.E.2d 293 (W. Va. 1981).
23' Roberts v. Powell, 157 W. Va. 199, 206, 207 S.E.2d 123, 128 (1974). In syllabus point 3, the
court held: "Where the instructions given in behalf of plaintiff are erroneous, and contradictory to
instructions given on behalf of defendant, judgment in favor of plaintiff will be reversed." See
Barnett v. Boone Lumber Co., 43 W. Va. 441, 27 S.E. 209 (1897).
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7. Unduly Emphatic Instructions and CautionaryInstructions.Police officers, experts, criminal accomplices and criminal defendants are frequently the
subject of instructions which highlight, explain, or limit their testimony. The
court is permitted to give cautionary instructions in the appropriate circumstance.2 37 Police officers have been the subject of both unduly emphatic and
cautionary instructions. An instruction which directs the jury to give extra
weight
to a police officer's testimony is erroneous and the court should refuse
23 s

it.

Error will also result if the jury is instructed to consider the criminal

defendant's interest in the result of the case.23 All instructions of this general
nature are prejudicial and objectionable because they invade the province of
the jury. Instructing a jury that
witnesses are presumed to tell the truth has
24 0
also been held to be improper.
While most undue emphasis and cautionary instructions involve witnesses,
it is equally improper for the court to present instructions which single out
certain facts, ignore other facts and require the jury to find in accordance with
those facts.2 4 1 This circumstance occurs most frequently in incomplete binding
instructions.
8. Argumentative and Speculative Instructions. Jury instructions which
are designed to persuade, rather than educate, are generally classified as argumentative. West Virginia does not have a reported decision discussing the factors that make an instruction argumentative. The federal courts approach argumentative instructions by looking at the effect of the instruction rather than
its component parts.
The Seventh Circuit upheld the rejection of an automobile accident instruction on the basis that its incompleteness and tone made it argumentative. 242 The Third and Fifth Circuits have condemned as argumentative those
23 See, e.g., State v. Caudill, 289 S.E.2d 748, 755-56 (W. Va. 1982)(witness-accomplice's credibility); State v. Payne, 280 S.E.2d 72, 78 (W. Va. 1981)(uncorroborated and uncontradicted identification testimony by a prosecuting witness); State v. Vance, 262 S.E.2d 423, 426-27 (W. Va.
1980)(accomplice testimony); State v. Brewster, 261 S.E.2d 77, 80 (W. Va. 1979)(absence of witnesses); State v. Messinger, 256 S.E.2d 587, 589-90 (W. Va. 1979)(co-conspirator); State v. Adkins,
253 S.E.2d 146, 149 (W. Va. 1979)(accomplice); State v. Boiling, 246 S.E.2d 631, 633 (W. Va. 1978)
(accomplice); Cannelles v. McKinsey, 236 S.E.2d 327, 331 (W. Va. 1977)(use of lie detectors); State
v. Spadafore, 220 S.E.2d 655, 665 (W. Va. 1975)(co-conspirator).
238 In State v. Hamrick, 236 S.E.2d 247, 248 (W. Va. 1977), the trial judge gave the following
instruction:
State police are specifically authorized and empowered by statute in this State, and the
duties of their office require them to arrest persons charged with the violation of any law
of this State and to investigate such charges by interviewing witnesses as well as the
persons charged with the commission of said crime and that such acts on their part
should not be attacked in Court unless it appears by the evidence ehat they have improperly performed said duties.
2'3 State v. Vest, 98 W. Va. 138, 126 S.E. 587 (1925); See also State v. Green, 101 W. Va. 703,
133 S.E. 379 (1926).
"' State v. Hamrick, 236 S.E.2d 247 (W. Va. 1977)(dictum) citing 8 A.L.R. FED. 319, 321
(1971); see supra note 20 (Judge Ramsey used the presumption of truth charge).
21 See, e.g., Bragg v. Whitten Transfer Co., 125 W. Va. 722, 26 S.E.2d 217 (1943); State v.
Ison, 104 W. Va. 217, 139 S.E. 704 (1927).
242 Hortman v. Henderson, 434 F.2d 77, 79 (7th Cir. 1970). The court gave this instruction:
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instructions which single out testimony or give undue emphasis to one aspect
of the case.243 A particularly blatant example of this type of argumentative
instruction was offered and rejected in United States v. Vik, 2 " a Mann Act
prosecution. The court rejected Vik's instruction which told the jury that the
charge was easy to make, but difficult to disprove.24 An inventive but argumentative instruction was rejected in United States v. Posey,24 a cocaine prosecution case in which the defendant sought to instruct the jury that the sale
involved "legal" cocaine 2to47 a known undercover agent for the purpose of defrauding the government.
The only West Virginia discussion of speculative instructions involved a
question of damages which were allegedly not supported by the evidence.2 48
The substantive law regarding speculative damages is the primary focus for
evaluation of instructions for speculativeness. If the evidentiary predicate for
the instruction establishes that the future pain and suffering or future expenses will be incurred, then the instruction is not speculative.4
CONCLUSION

West Virginia practitioners have the unique opportunity of innovating and
improving the jury instruction and decision-making systems. Our Supreme
Court of Appeals should be receptive to progressive changes which might raise
the level of trustworthiness of our judicial system.

1. Every person operating a motor vehicle on the highways of this state shall drive
the vehicle in a careful and prudent manner and at a rate of speed so as not to endanger
the property of another or the life or limb of any person and shall exercise the highest
degree of care.
The court rejected as argumentative this additional paragraph tendered by plaintiff:
You are further instructed that under the aforementioned statute, it is the duty of
an operator of a motor vehicle, after receiving notice that a collision is imminent, to use
all means within his power to avoid such collision, if this can be done with reasonable
safety to himself.
243 See Systems, Inc. v. Bridge Electronics Co., 335 F.2d 465, 467 (3d Cir. 1964) and Burleson
v. Champion, 283 F.2d 653, 655 (5th Cir. 1960).
244 655 F.2d 878 (8th Cir. 1981).
'" The text of the rejected instruction read:
[a] charge such as that made against the defendant in this case is one which, generally
speaking, is easily made and once made is difficult to disprove, even if the defendant is
innocent. From the nature of the case such as this, the complaining witness may be the
only witness testifying directly as to the alleged act constituting the crime. Therefore,
the law requires that you examine the testimony of the prosecuting witnesses with caution and consider and weigh it in light of all the circumstances shown. In giving this
instruction, the Court does not mean to imply an opinion as to the credibility of any
witness or the weight to be given his or her testimony. United States v. Merrival, 600
F.2d 717, 719 (8th Cir. 1979).
655 F.2d at 882. Though the Merrival case is cited as supporting this instruction, the case also
rejected it.
246 647 F.2d 1048 (10th Cir. 1981).
247

Id. at 1052.

Simmons v. City of Bluefield, 225 S.E.2d 202, 208 (W. Va. 1975), overruled, O'Neil v. City
of Parkersburg, 237 S.E.2d 504 (W. Va. 1977).
249 Jordan v. Bero, 210 S.E.2d 618 (W. Va. 1974).
2,8
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